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CHAPTER III—COPYRIGHT ROYALTY BOARD, 
LIBRARY OF CONGRESS 
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SUBCHAPTER A—GENERAL PROVISIONS 

PART 300 [RESERVED] 

PART 301—ORGANIZATION 

Sec. 
301.1 Copyright Royalty Board. 
301.2 Official addresses. 

AUTHORITY: 17 U.S.C. 801. 

SOURCE: 70 FR 30905, May 31, 2005, unless 
otherwise noted. 

§ 301.1 Copyright Royalty Board. 
The Copyright Royalty Board is the 

institutional entity in the Library of 
Congress that will house the Copyright 
Royalty Judges, appointed pursuant to 
17 U.S.C. 801(a), and their staff. 

§ 301.2 Official addresses. 
All claims, pleadings, and general 

correspondence intended for the Copy-
right Royalty Board must be addressed 
as follows: 

(a) If sent by mail (including over-
night delivery using United States 
Postal Service Express Mail), the enve-
lope should be addressed to: Copyright 
Royalty Board, P.O. Box 70977, South-
west Station, Washington, DC 20024– 
0977. 

(b) If hand delivered by a private 
party, the envelope must be brought to 
the Copyright Office Public Informa-
tion Office, Room LM–401 in the James 
Madison Memorial Building, Monday 
through Friday, between 8:30 a.m. and 5 
p.m., and be addressed as follows: Copy-
right Royalty Board, Library of Con-
gress, James Madison Memorial Build-
ing, 101 Independence Avenue, SE., 
Washington, DC 20559–6000. 

(c) If hand delivered by a commercial 
courier (excluding Federal Express, 
United Parcel Service and similar cou-
rier services), the envelope must be de-
livered to the Congressional Courier 

Acceptance Site (CCAS) located at Sec-
ond and D Street, NE., Washington, 
DC, Monday through Friday, between 
8:30 a.m. and 4 p.m., and be addressed 
as follows: Copyright Royalty Board, 
Library of Congress, James Madison 
Memorial Building, 101 Independence 
Avenue, SE., Washington, DC. 

(d) Correspondence and filings for the 
Copyright Royalty Board may not be 
delivered by means of overnight deliv-
ery services such as Federal Express, 
United Parcel Service, etc., due to 
delays in processing receipt of such de-
liveries. 

[70 FR 30905, May 31, 2005, as amended at 71 
FR 53326, Sept. 11, 2006] 

PART 302—PUBLIC ACCESS TO 
RECORDS 

Sec. 
302.1 Public records and access. 
302.2 Fees. 

AUTHORITY: 5 U.S.C. 522. 

SOURCE: 71 FR 53326, Sept. 11, 2006, unless 
otherwise noted. 

§ 302.1 Public records and access. 
(a) Inspection. Records of proceedings 

before the Board will be available for 
public inspection at the Copyright 
Royalty Board offices. 

(b) Requests. Requests for access to 
records must be directed to the Copy-
right Royalty Board. No requests for 
information or access to records shall 
be directed to or accepted by a Copy-
right Royalty Judge. Access to records 
is only available by appointment. 

§ 302.2 Fees. 
For services rendered in connection 

with document location, reproduction, 
etc., fees shall apply in accordance with 
§ 201.3 of this title. 
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SUBCHAPTER B—COPYRIGHT ROYALTY JUDGES RULES AND 
PROCEDURES 

PART 350—GENERAL 
ADMINISTRATIVE PROVISIONS 

Sec. 
350.1 Scope. 
350.2 Representation. 
350.3 Caption required. 
350.4 Filing and service. 
350.5 Time. 
350.6 Construction and waiver. 

AUTHORITY: 17 U.S.C. 803. 

SOURCE: 70 FR 30905, May 31, 2005, unless 
otherwise noted. 

§ 350.1 Scope. 
This subchapter governs procedures 

generally applicable to proceedings be-
fore the Copyright Royalty Judges in 
making determinations and adjust-
ments pursuant to the Copyright Act, 
17 U.S.C. 801(b). 

[70 FR 30905, May 31, 2005, as amended at 71 
FR 53327, Sept. 11, 2006] 

§ 350.2 Representation. 
Individual parties in proceedings be-

fore the Judges may represent them-
selves or be represented by an attor-
ney. All other parties must be rep-
resented by an attorney. Cf. Rule 
49(c)(11) of the Rules of the District of 
Columbia Court of Appeals. The ap-
pearance of an attorney on behalf of 
any party constitutes a representation 
that the attorney is a member of the 
bar, in one or more states, in good 
standing. 

[71 FR 53327, Sept. 11, 2006] 

§ 350.3 Caption required. 
All pleadings and documents filed in 

a proceeding before the Copyright Roy-
alty Judges must be identified in a cap-
tion that identifies the proceeding by 
caption and docket number. 

[70 FR 30905, May 31, 2005, as amended at 71 
FR 53327, Sept. 11, 2006] 

§ 350.4 Filing and service. 
(a) Filing of pleadings. For all filings, 

the submitting party shall deliver an 
original, five paper copies, and one 
electronic copy in Portable Document 

Format (PDF) on compact disk (an op-
tical data storage medium such as a 
CD-ROM, CD–R or CD–RW) or floppy 
diskette to the Copyright Royalty 
Board in accordance with the provi-
sions set forth in § 301.2 of this chapter. 
In no case shall a party tender any doc-
ument by facsimile transmission, ex-
cept with the prior express authoriza-
tion of the Copyright Royalty Judges. 

(b) Exhibits. All exhibits must be in-
cluded with the pleadings they support. 
In the case of exhibits whose bulk or 
whose cost of reproduction would un-
necessarily encumber the record or 
burden the party, the Copyright Roy-
alty Judges may reduce the number of 
required copies. 

(c) English language translations. Each 
submission that is in a language other 
than English shall be accompanied by 
an English-language translation, duly 
verified under oath to be a true trans-
lation. Any other party to the pro-
ceeding may, in response, submit its 
own English-language translation, 
similarly verified. 

(d) Affidavits. The testimony of each 
witness shall be accompanied by an af-
fidavit or a declaration made pursuant 
to 28 U.S.C. 1746 supporting the testi-
mony. 

(e) Subscription—(1) Parties represented 
by counsel. The original of all docu-
ments filed by any party represented 
by counsel shall be signed by at least 
one attorney of record and shall list 
the attorney’s full name, mailing ad-
dress, e-mail address (if any), telephone 
number, facsimile number (if any), and 
a state bar identification number. Sub-
missions signed by an attorney for a 
party need not be verified or accom-
panied by an affidavit. The signature of 
an attorney constitutes certification 
that to the best of the person’s knowl-
edge, information, and belief, formed 
after an inquiry reasonable under the 
circumstances: 

(i) It is not being presented for any 
improper purpose, such as to harass or 
to cause unnecessary delay or needless 
increase in the cost of litigation; 
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(ii) The claims, defenses, and other 
legal contentions therein are war-
ranted by existing law or by a non-
frivolous argument for the extension, 
modification, or reversal of existing 
law or the establishment of new law; 

(iii) The allegations and other fac-
tual contentions have evidentiary sup-
port or, if specifically so identified, are 
likely to have evidentiary support 
after a reasonable opportunity for fur-
ther investigation or discovery; and 

(iv) The denials of factual conten-
tions are warranted on the evidence or, 
if specifically so identified, are reason-
ably based on a lack of information or 
belief. 

(2) Parties representing themselves. The 
original of all documents filed by a 
party not represented by counsel shall 
be signed by that party and list that 
party’s full name, mailing address, e- 
mail address (if any), telephone num-
ber, and facsimile number (if any). The 
signature will constitute the party’s 
certification that, to the best of his or 
her knowledge and belief, there is good 
ground to support the document, and 
that it has not been interposed for pur-
poses of delay. 

(f) Oppositions and replies. Oppositions 
to motions shall be filed within five 
business days of the filing of the mo-
tion, and replies to oppositions shall be 
filed within four business days of the 
filing of the opposition. 

(g) Service list. The Copyright Royalty 
Judges will compile and distribute, to 
those parties who have filed a petition 
to participate that has been accepted 
by the Copyright Royalty Judges, the 
official service list of the proceeding. 
In all filings, a copy shall be served 
upon counsel of all other parties identi-
fied in the service list, or, if the party 
is unrepresented by counsel, upon the 
party itself. Proof of service shall ac-
company the filing. Parties shall notify 
the Copyright Royalty Judges and all 
parties of any change in the name or 
address to which service shall be made. 

(h) Service method. During the course 
of a proceeding, each party must serve 
all motions, objections, oppositions, 
and replies on the other parties or 
their counsel by means no slower than 
overnight express mail on the same day 
the pleading is filed. If a party is will-
ing to accept service of a document 

electronically (i.e., by e-mail), followed 
by a hard copy, first-class mail of the 
hard copy may be used in lieu of ex-
press mail or other expedited delivery. 

[70 FR 30905, May 31, 2005, as amended at 71 
FR 53327, Sept. 11, 2006; 71 FR 59010, Oct. 6, 
2006] 

§ 350.5 Time. 

(a) Computation. To compute the due 
date for filing and serving any docu-
ment or performing any other act di-
rected by an order of the Copyright 
Royalty Judges or the Copyright Roy-
alty Judges’ rules: 

(1) Exclude the day of the act, event, 
or default that begins the period. 

(2) Exclude intermediate Saturdays, 
Sundays, and legal holidays when the 
period is less than 11 days, unless stat-
ed in calendar days. 

(3) Include the last day of the period 
unless it is a Saturday, Sunday, legal 
holiday, or a day on which the weather 
or other conditions render the Copy-
right Royalty Board’s office inacces-
sible. 

(4) As used in this rule, ‘‘legal holi-
day’’ means the date designated for the 
observance of New Year’s Day, Martin 
Luther King, Jr.’s Birthday, Presi-
dents’ Day, Memorial Day, Independ-
ence Day, Labor Day, Columbus Day, 
Veterans’ Day, Thanksgiving Day, 
Christmas Day, and any other day de-
clared a holiday by the President or 
the Congress. 

(b) Extensions. A party seeking an ex-
tension must do so by written motion. 
Prior to filing such a motion, a party 
must attempt to obtain consent from 
the other parties to the proceeding. An 
extension motion must state: 

(1) The date on which the action or 
submission is due; 

(2) The length of the extension 
sought; 

(3) The date on which the action or 
submission would be due if the exten-
sion were allowed; 

(4) The reason or reasons why there is 
good cause for the delay; 

(5) The justification for the amount 
of additional time being sought; and 

(6) The attempts that have been 
made to obtain consent from the other 
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parties to the proceeding and the posi-
tion of the other parties on the motion. 

[70 FR 30905, May 31, 2005, as amended at 71 
FR 53327, Sept. 11, 2006] 

§ 350.6 Construction and waiver. 
The regulations of the Copyright 

Royalty Judges are intended to provide 
efficient and just administrative pro-
ceedings and will be construed to ad-
vance these purposes. For purposes of 
an individual proceeding, the provi-
sions of this subchapter may be sus-
pended or waived, in whole or in part, 
upon a showing of good cause, to the 
extent allowable by law. 

[70 FR 30905, May 31, 2005, as amended at 71 
FR 53327, Sept. 11, 2006] 

PART 351—PROCEEDINGS 

Sec. 
351.1 Initiation of proceedings. 
351.2 Voluntary negotiation period; settle-

ment. 
351.3 Controversy and further proceedings. 
351.4 Written direct statements. 
351.5 Discovery in royalty rate proceedings. 
351.6 Discovery in distribution proceedings. 
351.7 Settlement conference. 
351.8 Pre-hearing conference. 
351.9 Conduct of hearings. 
351.10 Evidence. 
351.11 Rebuttal proceedings. 
351.12 Closing the record. 
351.13 Transcript and record. 
351.14 Proposed findings of fact and conclu-

sions of law. 
351.15 Remand. 

AUTHORITY: 17 U.S.C. 803. 

SOURCE: 70 FR 30905, May 31, 2005, unless 
otherwise noted. 

§ 351.1 Initiation of proceedings. 
(a) Notice of commencement; solicitation 

of petitions to participate. All pro-
ceedings before the Copyright Royalty 
Judges to make determinations and ad-
justments of reasonable terms and 
rates of royalty payments, and to au-
thorize the distribution of royalty fees, 
shall be initiated by publication in the 
FEDERAL REGISTER of a notice of the 
initiation of proceedings calling for the 
filing of petitions to participate in the 
proceeding. 

(b) Petitions to participate—(1) Royalty 
rate proceedings—(i) Single petition. Each 
petition to participate filed in a roy-
alty rate proceeding must include: 

(A) The petitioner’s full name, ad-
dress, telephone number, facsimile 
number (if any), and e-mail address (if 
any); and 

(B) A description of the petitioner’s 
significant interest in the subject mat-
ter of the proceeding. 

(ii) Joint petition. Petitioners with 
similar interests may, in lieu of filing 
individual petitions, file a single peti-
tion. Each joint petition must include: 

(A) The full name, address, telephone 
number, facsimile number (if any), and 
e-mail address (if any) of the person fil-
ing the petition; 

(B) A list identifying all participants 
to the joint petition; 

(C) A description of the participants’ 
significant interest in the subject mat-
ter of the proceeding; and 

(D) If the joint petition is filed by 
counsel or a representative of one or 
more of the participants that are 
named in the joint petition, a state-
ment from such counsel or representa-
tive certifying that, as of the date of 
submission of the joint petition, such 
counsel or representative has the au-
thority and consent of the participants 
to represent them in the royalty rate 
proceeding. 

(2) Distribution proceedings—(i) Single 
petition. Each petition to participate 
filed in a royalty distribution pro-
ceeding must include: 

(A) The petitioner’s full name, ad-
dress, telephone number, facsimile 
number (if any), and e-mail address (if 
any); 

(B) In a cable or satellite royalty dis-
tribution proceeding, identification of 
whether the petition covers a Phase I 
proceeding (the initial part of a dis-
tribution proceeding where royalties 
are divided among the categories or 
groups of copyright owners), a Phase II 
proceeding (where the money allotted 
to each category is subdivided among 
the various copyright owners within 
that category), or both; and 

(C) A description of the petitioner’s 
significant interest in the subject mat-
ter of the proceeding. 

(ii) Joint petition. Petitioners with 
similar interests may, in lieu of filing 
individual petitions, file a single peti-
tion. Each joint petition must include: 

(A) The full name, address, telephone 
number, facsimile number (if any), and 
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e-mail address (if any) of the person fil-
ing the petition; 

(B) A list identifying all participants 
to the joint petition; 

(C) In a cable or satellite royalty dis-
tribution proceeding, identification of 
whether the petition covers a Phase I 
proceeding (the initial part of a dis-
tribution proceeding where royalties 
are divided among the categories or 
groups of copyright owners), a Phase II 
proceeding (where the money allotted 
to each category is subdivided among 
the various copyright owners within 
that category), or both; 

(D) A description of the participants’ 
significant interest in the subject mat-
ter of the proceeding; and 

(E) If the joint petition is filed by 
counsel or a representative of one or 
more of the participants that are 
named in the joint petition, a state-
ment from such counsel or representa-
tive certifying that, as of the date of 
submission of the joint petition, such 
counsel or representative has the au-
thority and consent of the participants 
to represent them in the royalty dis-
tribution proceeding. 

(3) Filing deadline. A petition to par-
ticipate shall be filed by no later than 
30 days after the publication of the no-
tice of commencement of a proceeding, 
subject to the qualified exception set 
forth in paragraph (d) of this section. 

(4) Filing fee. A petition to partici-
pate must be accompanied with a filing 
fee of $150 or the petition will be re-
jected. Payment shall be made to the 
Copyright Royalty Board. If a check is 
subsequently dishonored, the petition 
will be rejected. If the petitioner be-
lieves that the contested amount of 
that petitioner’s claim will be $10,000 
or less, petitioner shall so state in the 
petition to participate and should not 
include payment of the $150 filing fee. 
If it becomes apparent during the 
course of the proceedings that the con-
tested amount of the claim is more 
than $10,000, the Copyright Royalty 
Judges will require payment of the fil-
ing fee at such time. 

(c) Acceptance and rejection of petitions 
to participate. A petition to participate 
will be deemed to have been allowed by 
the Copyright Royalty Judges unless 
the Copyright Royalty Judges deter-
mine the petitioner lacks a significant 

interest in the proceeding or the peti-
tion is otherwise invalid. 

(d) Late petitions to participate. The 
Copyright Royalty Judges may, for 
substantial good cause shown, and if 
there is no prejudice to the partici-
pants that have already filed petitions, 
accept late petitions to participate at 
any time up to the date that is 90 days 
before the date on which participants 
in the proceeding are to file their writ-
ten direct statements. However, peti-
tioners whose petitions are filed more 
than 30 days after publication of notice 
of commencement of a proceeding are 
not eligible to object to a settlement 
reached during the voluntary negotia-
tion period. 

[70 FR 30905, May 31, 2005, as amended at 71 
FR 53327, Sept. 11, 2006] 

§ 351.2 Voluntary negotiation period; 
settlement. 

(a) Commencement; duration. After the 
date for filing petitions to participate 
in a proceeding, the Copyright Royalty 
Judges will announce the beginning of 
a voluntary negotiation period and will 
make a list of the participants avail-
able to the participants in the par-
ticular proceeding. The voluntary ne-
gotiation period shall last three 
months, after which the parties shall 
notify the Copyright Royalty Judges in 
writing as to whether a settlement has 
been reached. 

(b) Settlement—(1) Distribution pro-
ceedings. Pursuant to 17 U.S.C. 
801(b)(7)(A), to the extent that a settle-
ment has been reached in a distribu-
tion proceeding, that agreement will 
provide the basis for the distribution. 

(2) Royalty rate proceedings. If, in a 
proceeding to determine statutory 
terms and rates, the participating par-
ties report that a settlement has been 
reached by some or all of the parties, 
the Copyright Royalty Judges, pursu-
ant to 17 U.S.C. 801(b)(7)(A), will pub-
lish the settlement in the FEDERAL 
REGISTER for notice and comment from 
those bound by the terms, rates, or 
other determination set by the agree-
ment. If an objection to the adoption of 
an agreement is filed, the Copyright 
Royalty Judges may decline to adopt 
the agreement as a basis for statutory 
terms and rates for participants that 
are not parties to the agreement if the 
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Copyright Royalty Judges conclude 
that the agreement does not provide a 
reasonable basis for setting statutory 
terms or rates. 

[70 FR 30905, May 31, 2005, as amended at 71 
FR 53328, Sept. 11, 2006] 

§ 351.3 Controversy and further pro-
ceedings. 

(a) Declaration of controversy. If a set-
tlement has not been reached within 
the voluntary negotiation period, the 
Copyright Royalty Judges will issue an 
order declaring that further pro-
ceedings are necessary. The procedures 
set forth at §§ 351.5, et seq., for formal 
hearings will apply, unless the abbre-
viated procedures set forth in para-
graphs (b) and (c) of this section are in-
voked by the Copyright Royalty 
Judges. 

(b) Small claims in distribution pro-
ceedings—(1) General. If, in a distribu-
tion proceeding, the contested amount 
of a claim is $10,000 or less, the Copy-
right Royalty Judges shall decide the 
controversy on the basis of the filing of 
the written direct statement by each 
participant (or participant group filing 
a joint petition), the response by any 
opposing participant, and one optional 
reply by a participant who has filed a 
written direct statement. 

(2) Bad faith inflation of claim. If the 
Copyright Royalty Judges determine 
that a participant asserts in bad faith 
an amount in controversy in excess of 
$10,000 for the purpose of avoiding a de-
termination under the procedure set 
forth in paragraph (b)(1) of this section, 
the Copyright Royalty Judges shall im-
pose a fine on that participant in an 
amount not to exceed the difference be-
tween the actual amount distributed 
and the amount asserted by the partic-
ipant. 

(c) Paper proceedings—(1) Standard. 
The procedure under this paragraph (c) 
will be applied in cases in which there 
is no genuine issue of material fact, 
there is no need for evidentiary hear-
ings, and all participants in the pro-
ceeding agree in writing to the proce-
dure. In the absence of an agreement in 
writing among all participants, this 
procedure may be applied by the Copy-
right Royalty Judges either on the mo-
tion of a party or by the Copyright 
Royalty Judges sua sponte. 

(2) Procedure. Paper proceedings will 
be decided on the basis of the filing of 
the written direct statement by the 
participant (or participant group filing 
a joint petition), the response by any 
opposing participant, and one optional 
reply by a participant who has filed a 
written direct statement. 

[70 FR 30905, May 31, 2005, as amended at 71 
FR 53328, Sept. 11, 2006] 

§ 351.4 Written direct statements. 
(a) Required filing; deadline. All par-

ties who have filed a petition to par-
ticipate in the hearing must file a writ-
ten direct statement. The deadline for 
the filing of the written direct state-
ment will be specified by the Copyright 
Royalty Judges, not earlier than 4 
months, nor later than 5 months, after 
the end of the voluntary negotiation 
period set forth in § 351.2. 

(b) Required content—(1) Testimony. 
The written direct statement shall in-
clude all testimony, including each 
witness’s background and qualifica-
tions, along with all the exhibits. 

(2) Designated past records and testi-
mony. Each participating party may 
designate a portion of past records, in-
cluding records of the Copyright Roy-
alty Tribunal or Copyright Arbitration 
Royalty Panels, that it wants included 
in its direct statement. If a party in-
tends to rely on any part of the testi-
mony of a witness in a prior pro-
ceeding, the complete testimony of 
that witness (i.e., direct, cross and redi-
rect examination) must be designated. 
The party submitting such past records 
and/or testimony shall include a copy 
with the written direct statement. 

(3) Claim. In the case of a royalty dis-
tribution proceeding, each party must 
state in the written direct statement 
its percentage or dollar claim to the 
fund. In the case of a rate (or rates) 
proceeding, each party must state its 
requested rate. No party will be pre-
cluded from revising its claim or its re-
quested rate at any time during the 
proceeding up to, and including, the fil-
ing of the proposed findings of fact and 
conclusions of law. 

(c) Amended written direct statements. 
A participant in a proceeding may 
amend a written direct statement 
based on new information received dur-
ing the discovery process, within 15 
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days after the end of the discovery pe-
riod. An amended written direct state-
ment must explain how it differs from 
the written direct statement it will 
amend and must demonstrate that the 
amendment is based on new informa-
tion received during the discovery 
process. The participant amending its 
written direct statement may file ei-
ther the amended portions of the writ-
ten direct statement or submit com-
plete new copies at its option. 

[70 FR 30905, May 31, 2005, as amended at 71 
FR 53328, Sept. 11, 2006; 71 FR 59010, Oct. 6, 
2006] 

§ 351.5 Discovery in royalty rate pro-
ceedings. 

(a) Schedule. Following the submis-
sion to the Copyright Royalty Judges 
of written direct and rebuttal state-
ments by the participants in a royalty 
rate proceeding, and after conferring 
with the participants, the Copyright 
Royalty Judges will issue a discovery 
schedule. 

(b) Document production, depositions 
and interrogatories—(1) Document pro-
duction. A participant in a royalty rate 
proceeding may request of an opposing 
participant nonprivileged documents 
that are directly related to the written 
direct statement or written rebuttal 
statement of that participant. Broad, 
nonspecific discovery requests are not 
acceptable. All documents offered in 
response to a discovery request must 
be furnished in as organized and use-
able form as possible. Any objection to 
a request for production shall be re-
solved by a motion or request to com-
pel production. The motion must in-
clude a statement that the parties had 
conferred and were unable to resolve 
the matter. 

(2) Depositions and interrogatories. In a 
proceeding to determine royalty rates, 
the participants entitled to receive 
royalties shall collectively be per-
mitted to take no more than 10 deposi-
tions and secure responses to no more 
than 25 interrogatories. Similarly, the 
participants obligated to pay royalties 
shall collectively be permitted to take 
no more than 10 depositions and secure 
responses to no more than 25 interrog-
atories. Parties may obtain such dis-
covery regarding any matter, not privi-
leged, that is relevant to the claim or 

defense of any party. Relevant infor-
mation need not be admissible at hear-
ing if the discovery by means of deposi-
tions and interrogatories appears rea-
sonably calculated to lead to the dis-
covery of admissible evidence. 

(c) Motions to request other relevant in-
formation and materials. (1) In any roy-
alty rate proceeding scheduled to com-
mence prior to January 1, 2011, a par-
ticipant may, by means of written or 
oral motion on the record, request of 
an opposing participant or witness 
other relevant information and mate-
rials. The Copyright Royalty Judges 
will allow such request only if they de-
termine that, absent the discovery 
sought, their ability to achieve a just 
resolution of the proceeding would be 
substantially impaired. 

(2) In determining whether such dis-
covery motions will be granted, the 
Copyright Royalty Judges may con-
sider— 

(i) Whether the burden or expense of 
producing the requested information or 
materials outweighs the likely benefit, 
taking into account the needs and re-
sources of the participants, the impor-
tance of the issues at stake, and the 
probative value of the requested infor-
mation or materials in resolving such 
issues; 

(ii) Whether the requested informa-
tion or materials would be unreason-
ably cumulative or duplicative, or are 
obtainable from another source that is 
more convenient, less burdensome, or 
less expensive; and 

(iii) Whether the participant seeking 
the discovery had an ample oppor-
tunity by discovery in the proceeding 
or by other means to obtain the infor-
mation sought. 

[71 FR 53328, Sept. 11, 2006] 

§ 351.6 Discovery in distribution pro-
ceedings. 

In distribution proceedings, the 
Copyright Royalty Judges shall des-
ignate a 45-day period beginning with 
the filing of written direct statements 
within which parties may request of an 
opposing party nonprivileged under-
lying documents related to the written 
exhibits and testimony. However, all 
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parties shall be given a reasonable op-
portunity to conduct discovery on 
amended statements. 

[71 FR 53328, Sept. 11, 2006] 

§ 351.7 Settlement conference. 

A post-discovery settlement con-
ference will be held among the partici-
pants, within 21 days after the close of 
discovery, outside of the presence of 
the Copyright Royalty Judges. Imme-
diately after this conference the par-
ticipants shall file with the Copyright 
Royalty Judges a written Joint Settle-
ment Conference Report indicating the 
extent to which the participants have 
reached a settlement. 

[70 FR 30905, May 31, 2005, as amended at 71 
FR 53329, Sept. 11, 2006] 

§ 351.8 Pre-hearing conference. 

In the absence of a complete settle-
ment in a proceeding not subject to the 
abbreviated procedures set forth in 
§§ 351.3(b) and (c), a hearing will be 
scheduled expeditiously so as to allow 
the Copyright Royalty Judges to con-
duct hearings and issue its final deter-
mination in the proceeding within the 
time allowed by the Copyright Act. 
Prior to the hearing, the Copyright 
Royalty Judges may conduct a pre-
hearing conference to assist in setting 
the order of presentation of evidence 
and the appearance of witnesses at the 
hearing and to provide for the submis-
sion of pre-hearing written legal argu-
ments. 

[70 FR 30905, May 31, 2005, as amended at 71 
FR 53329, Sept. 11, 2006] 

§ 351.9 Conduct of hearings. 

(a) By panels. Subject to paragraph 
(b) of this section, hearings will be con-
ducted by Copyright Royalty Judges 
sitting en banc. 

(b) Role of Chief Judge. The Chief 
Copyright Royalty Judge, or an indi-
vidual Copyright Royalty Judge des-
ignated by the Chief Judge, may pre-
side over such collateral and adminis-
trative proceedings, and over such pro-
ceedings under section 803(b)(1) 
through (5) of the Copyright Act, as the 
Chief Judge considers appropriate. The 
Chief Judge, or an individual Copyright 
Royalty Judge designated by the Chief 

Judge, shall have the responsibility 
for: 

(1) Administering oaths and affirma-
tions to all witnesses; 

(2) Announcing the Copyright Roy-
alty Judges’ ruling on objections and 
motions and all rulings with respect to 
introducing or excluding documentary 
or other evidence. In all cases, with the 
exception of a hearing pursuant to 17 
U.S.C. 803(a)(2), it takes a majority 
vote to grant a motion or sustain an 
objection. A tie vote will result in the 
denial of a motion or the overruling of 
the objection; 

(c) Opening statements. In each dis-
tribution or rate proceeding, each 
party may present its opening state-
ment summarizing its written direct 
statement. 

(d) Notice of witnesses and prior ex-
change of exhibits. Each party must pro-
vide all other parties notice of the wit-
nesses who are to be called to testify at 
least one week in advance of such testi-
mony, unless modified by applicable 
trial order. Parties must exchange ex-
hibits at least one day in advance of 
being offered into evidence at a hear-
ing, unless modified by applicable trial 
order. 

(e) Subpoenas. The parties may move 
the Copyright Royalty Judges to issue 
a subpoena. The object of the subpoena 
shall be served with the motion and 
may appear in response to the motion. 

(f) Witnesses sequestered. Subject to 
applicable trial order, witnesses, other 
than party representatives, may not be 
permitted to listen to any testimony 
and may not be allowed to review a 
transcript of any prior testimony. 

[70 FR 30905, May 31, 2005, as amended at 71 
FR 53329, Sept. 11, 2006] 

§ 351.10 Evidence. 

(a) Admissibility. All evidence that is 
relevant and not unduly repetitious or 
privileged, shall be admissible. Hearsay 
may be admitted to the extent deemed 
appropriate by the Copyright Royalty 
Judges. Written testimony and exhibits 
must be authenticated or identified in 
order to be admissible as evidence. The 
requirement of authentication or iden-
tification as a condition precedent to 
admissibility is satisfied by evidence 
sufficient to support a finding that the 
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matter in question is what its pro-
ponent claims. Extrinsic evidence of 
authenticity as a condition precedent 
to admissibility is not required with 
respect to materials that can be self- 
authenticated under Rule 902 of the 
Federal Rules of Evidence such as cer-
tain public records. No evidence, in-
cluding exhibits, may be submitted 
without a sponsoring witness, except 
for good cause shown. 

(b) Examination of witnesses. All wit-
nesses shall be required to take an oath 
or affirmation before testifying. Par-
ties are entitled to conduct direct ex-
amination (consisting of the testimony 
of the witness in the written state-
ments and an oral summary of that 
testimony); cross-examination (limited 
to matters raised on direct examina-
tion); and redirect examination (lim-
ited to matters raised on cross-exam-
ination). The Copyright Royalty 
Judges may limit the number of wit-
nesses or limit questioning to avoid cu-
mulative testimony. 

(c) Exhibits—(1) Submission. Writings, 
recordings and photographs shall be 
presented as exhibits and marked by 
the presenting party. ‘‘Writings’’ and 
‘‘recordings’’ consist of letters, words, 
or numbers, or their equivalent, set 
down by handwriting, typewriting, 
printing, photostating, photographing, 
magnetic impulse, mechanical or elec-
tronic recording, or other form of data 
compilation. ‘‘Photographs’’ include 
still photographs, video tapes, and mo-
tion pictures. 

(2) Separation of irrelevant portions. 
Relevant and material matter em-
braced in an exhibit containing other 
matter not material or relevant or not 
intended as evidence must be plainly 
designated as the matter offered in evi-
dence, and the immaterial or irrele-
vant parts shall be marked clearly so 
as to show they are not intended as 
evidence. 

(3) Summary exhibits. The contents of 
voluminous writings, recordings, or 
photographs which cannot conven-
iently be examined in the hearing may 
be presented in the form of a chart, 
summary, or calculation. The origi-
nals, or duplicates, shall be made avail-
able for examination or copying, or 
both, by other parties at a reasonable 
time and place. The Copyright Royalty 

Judges may order that they be pro-
duced in the hearing. 

(d) Copies. Anyone presenting exhib-
its as evidence must present copies to 
all other participants in the pro-
ceedings, or their attorneys, and afford 
them an opportunity to examine the 
exhibits in their entirety and offer into 
evidence any other portion that may be 
considered material and relevant. 

(e) Introduction of studies and anal-
yses. If studies or analyses are offered 
in evidence, they shall state clearly the 
study plan, the principles and methods 
underlying the study, all relevant as-
sumptions, all variables considered in 
the analysis, the techniques of data 
collection, the techniques of esti-
mation and testing, and the results of 
the study’s actual estimates and tests 
presented in a format commonly ac-
cepted within the relevant field of ex-
pertise implicated by the study. The 
facts and judgments upon which con-
clusions are based shall be stated clear-
ly, together with any alternative 
courses of action considered. Summa-
rized descriptions of input data, tabula-
tions of input data and the input data 
themselves shall be retained. 

(f) Objections. Parties are entitled to 
raise objections to evidence on any 
proper ground during the course of the 
hearing and to raise an objection that 
an opposing party has not furnished 
unprivileged underlying documents. 

(g) New exhibits for use in cross-exam-
ination. Exhibits that have not been 
identified and exchanged in advance 
may be shown to a witness on cross-ex-
amination. However, copies of such ex-
hibits must be distributed to the Copy-
right Royalty Judges and to the other 
participants before being shown to the 
witness at the time of cross-examina-
tion, unless the Copyright Royalty 
Judges direct otherwise. Such exhibits 
can be used solely to impeach the 
witness’s direct testimony. 

[70 FR 30905, May 31, 2005, as amended at 71 
FR 53329, Sept. 11, 2006; 71 FR 59010, Oct. 6, 
2006] 

§ 351.11 Rebuttal proceedings. 
Written rebuttal statements shall be 

filed at a time designated by the Copy-
right Royalty Judges upon conclusion 
of the hearing of the direct case, in the 
same form and manner as the written 
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direct statement, except that the claim 
or the requested rate shall not have to 
be included if it has not changed from 
the written direct statement. Further 
proceedings at the rebuttal stage shall 
follow the schedule ordered by the 
Copyright Royalty Judges. 

[70 FR 30905, May 31, 2005, as amended at 71 
FR 53329, Sept. 11, 2006] 

§ 351.12 Closing the record. 

To close the record of a proceeding, 
the presiding Judge shall make an an-
nouncement that the taking of evi-
dence has concluded. 

[71 FR 53330, Sept. 11, 2006] 

§ 351.13 Transcript and record. 

(a) An official reporter for the re-
cording and transcribing of hearings 
shall be designated by the Copyright 
Royalty Judges. Anyone wishing to in-
spect the transcript of a hearing may 
do so at the offices of the Copyright 
Royalty Board. 

(b) The transcript of testimony and 
written statements, except those por-
tions to which an objection has been 
sustained, and all exhibits, documents 
and other items admitted in the course 
of a proceeding shall constitute the of-
ficial written record. The written 
record, along with the Copyright Roy-
alty Judges’ final determination, shall 
be available at the Copyright Royalty 
Board’s offices for public inspection 
and copying. 

[71 FR 53330, Sept. 11, 2006] 

§ 351.14 Proposed findings of fact and 
conclusions of law. 

(a) Any party to the proceeding may 
file proposed findings of fact and con-
clusions, briefs or memoranda of law, 
or may be directed by the Copyright 
Royalty Judges to do so. Such filings, 
and any replies to them, shall take 
place after the record has been closed. 

(b) Failure to file when directed to do 
so shall be considered a waiver of the 
right to participate further in the pro-
ceeding unless good cause for the fail-
ure is shown. A party waives any objec-
tion to a provision in the determina-
tion unless the provision conflicts with 
a proposed finding of fact or conclusion 
of law filed by the party. 

(c) Proposed findings of fact shall be 
numbered by paragraph and include all 
basic evidentiary facts developed on 
the record used to support proposed 
conclusions, and shall contain appro-
priate citations to the record for each 
evidentiary fact. Proposed conclusions 
shall be stated and numbered by para-
graph separately. Failure to comply 
with this paragraph (c) may result in 
the offending paragraph being stricken. 

[71 FR 53330, Sept. 11, 2006] 

§ 351.15 Remand. 

In the event of a remand from the 
United States Court of Appeals for the 
District of Columbia Circuit of a final 
determination of the Copyright Roy-
alty Judges, the parties to the pro-
ceeding shall within 45 days from the 
issuance of the mandate from the 
Court of Appeals file with the Judges 
written proposals for the conduct and 
schedule of the resolution of the re-
mand. 

[74 FR 38533, Aug. 4, 2009] 

PART 352—DETERMINATIONS 

Sec. 
352.1 How made. 
352.2 Timing. 
352.3 Final determinations. 

AUTHORITY: 17 U.S.C. 803. 

SOURCE: 70 FR 30905, May 31, 2005, unless 
otherwise noted. 

§ 352.1 How made. 

Except for decisions authorized by 
law to be made by a single Copyright 
Royalty Judge, determinations in a 
proceeding will be made by a majority 
of the Copyright Royalty Judges. The 
opinion or opinions of the majority and 
any dissenting opinion will be included 
in the determination. Each determina-
tion will be transmitted to the Reg-
ister of Copyrights to enable review for 
consistency with the Copyright Act on 
the day it is issued. 

[70 FR 30905, May 31, 2005, as amended at 71 
FR 53330, Sept. 11, 2006] 

§ 352.2 Timing. 

The Copyright Royalty Judges will 
issue their determination within 11 
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months of the date of the post-dis-
covery settlement conference or 15 
days before the expiration of the exist-
ing rates or terms in a proceeding to 
determine successors to rates or terms 
that will expire on a specific date, 
whichever date first occurs. The date 
the determination is ‘‘issued’’ refers to 
the date of the order. 

[70 FR 30905, May 31, 2005, as amended at 71 
FR 53330, Sept. 11, 2006] 

§ 352.3 Final determinations. 
Unless a motion for a rehearing is 

timely filed within 15 days, the deter-
mination by the Copyright Royalty 
Judges pursuant to 17 U.S.C. 803(c) in a 
proceeding is final when it is issued. 

[71 FR 53330, Sept. 11, 2006] 

PART 353—REHEARING 

Sec. 
353.1 When granted. 
353.2 Form and content of rehearing mo-

tions. 
353.3 Procedure on rehearing. 
353.4 Filing deadline. 
353.5 Participation not required. 

AUTHORITY: 17 U.S.C. 803. 

SOURCE: 70 FR 30905, May 31, 2005, unless 
otherwise noted. 

§ 353.1 When granted. 
A motion for rehearing may be filed 

by any participant in the relevant pro-
ceeding. The Copyright Royalty Judges 
may grant rehearing upon a showing 
that any aspect of the determination 
may be erroneous. 

[71 FR 53330, Sept. 11, 2006] 

§ 353.2 Form and content of rehearing 
motions. 

A motion for rehearing shall not ex-
ceed 10 pages in length and must set 
forth, in the beginning of its text, a 
brief summary statement of the as-
pects of the determination believed by 
the moving participant to be without 
evidentiary support in the record or 
contrary to legal requirements. 

§ 353.3 Procedure on rehearing. 
Upon receipt of a motion for rehear-

ing, the Copyright Royalty Judges will 
issue an appropriate order. No partici-
pant shall file a response to a rehearing 

motion, unless such response is allowed 
by order of the Copyright Royalty 
Judges. 

[70 FR 30905, May 31, 2005, as amended at 71 
FR 53330, Sept. 11, 2006] 

§ 353.4 Filing deadline. 
A motion for rehearing must be filed 

within 15 days after the date on which 
the Copyright Royalty Judges issue an 
initial determination. 

[71 FR 53330, Sept. 11, 2006] 

§ 353.5 Participation not required. 
In any case in which a response to a 

rehearing motion is allowed, or rehear-
ing is granted, an opposing party shall 
not be required to participate in the re-
hearing. The Copyright Royalty Judges 
will not draw any negative inference 
from a lack of participation in a re-
hearing. Nonparticipation in rehearing 
proceedings may limit the scope of 
their participation in judicial review 
proceedings as set forth in 17 U.S.C. 
803(d)(1). 

[70 FR 30905, May 31, 2005, as amended at 71 
FR 53330, Sept. 11, 2006] 

PART 354—SUBMISSIONS TO THE 
REGISTER OF COPYRIGHTS 

Sec. 
354.1 Material questions of copyright law. 
354.2 Novel questions. 
354.3 Register of Copyrights’ authority to 

redesignate referrals. 

AUTHORITY: 17 U.S.C. 802. 

SOURCE: 70 FR 30905, May 31, 2005, unless 
otherwise noted. 

§ 354.1 Material questions of copyright 
law. 

(a) Discretionary referrals. The Copy-
right Royalty Judges may seek guid-
ance from the Register of Copyrights 
with respect to a material question of 
substantive law, concerning an inter-
pretation or construction of those pro-
visions of the Copyright Act, that 
arises in the course of their pro-
ceedings. 

(b) How presented. A question of sub-
stantive law may be referred to the 
Register of Copyrights at the request 
of one or more of the Copyright Roy-
alty Judges. A question of substantive 
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law may also be referred to the Reg-
ister of Copyrights as a request sub-
mitted by motion of a participant, pro-
vided that one or more of the Copy-
right Royalty Judges agrees with the 
participant’s request. 

(1) Referral by Judges. One or more of 
the Copyright Royalty Judges may 
refer what he or she believes to be a 
material question of substantive law to 
the Register of Copyrights at any time 
during a proceeding by issuing a writ-
ten referral that is made part of the 
record of that proceeding. The referral 
will state the issue(s) to be referred 
and the schedule for the filing of briefs 
by the parties of the issue(s). After the 
briefs and other relevant materials are 
received, they will be transmitted to 
the Register of Copyrights. 

(2) Motion by participant. Any partici-
pant may submit a motion to the Copy-
right Royalty Judges (but not to the 
Register of Copyrights) requesting 
their referral to the Register of Copy-
rights a question that the participant 
believes would be suitable for referral 
under paragraph (a) of this section. 

(i) Content. The motion should be 
captioned ‘‘Motion of [Participant(s)] 
Requesting Referral of Material Ques-
tion of Substantive Law.’’ The motion 
should set forth, at the outset, the pre-
cise legal question for which the mov-
ing party is seeking interlocutory re-
ferral to the Register of Copyrights. 
The motion should then proceed to ex-
plain, with brevity, why the issue 
meets the criteria for potential referral 
under paragraph (a) of this section and 
why the interests of fair and efficient 
adjudication would be best served by 
obtaining interlocutory guidance from 
the Register of Copyrights. The motion 
should not include argument on the 
merits of the issue, but may include a 
suggested schedule of briefing that 
would make reasonable provision for 
comments and legal arguments, in such 
a way as to avoid delay and duplica-
tion. 

(ii) Time of motion. A motion for refer-
ral of a material question of sub-
stantive law to the Register of Copy-
rights should be filed as soon as pos-
sible in the relevant proceeding, but no 
later than any deadline set by the 
Copyright Royalty Judges. 

(iii) Action on motion—(A) Referral 
granted. Upon consideration of a Mo-
tion Requesting Referral of Material 
Question of Substantive Law, if one or 
more of the Copyright Royalty Judges 
agrees with the request, the Chief 
Judge shall issue an appropriate refer-
ral. The referral will state the issue(s) 
to be referred and the schedule for the 
filing of briefs by the parties of the 
issue(s). After the briefs and other rel-
evant materials are received, they will 
be transmitted to the Register of Copy-
rights. 

(B) Referral denied. If none of the 
Copyright Royalty Judges agrees with 
the request, the Board will issue an 
order denying the request which will 
provide the basis for the decision. A 
copy of any order denying a Motion Re-
questing Referral of Material Question 
of Substantive Law will be transmitted 
to the Register of Copyrights. 

(c) No effect on proceedings. The 
issuance of a request to the Register of 
Copyrights for an interpretive ruling 
under this part does not delay or other-
wise affect the schedule of the partici-
pants’ obligations in the relevant ongo-
ing proceeding, unless that schedule or 
those obligations are expressly changed 
by order of the Copyright Royalty 
Judges. 

(d) Binding effect; time limit. The 
Copyright Royalty Judges will not 
issue a final determination in a pro-
ceeding where the discretionary refer-
ral of a question to the Register of 
Copyrights under this part is pending, 
unless the Register has not delivered 
the decision to the Copyright Royalty 
Judges within 14 days after the Reg-
ister receives all of the briefs of the 
participants. If the decision of the Reg-
ister of Copyrights is timely delivered 
to the Copyright Royalty Judges, the 
decision will be included in the record 
of the proceeding. The legal interpreta-
tion embodied in the timely delivered 
response of the Register of Copyrights 
in resolving material questions of sub-
stantive law is binding upon the Copy-
right Royalty Judges and will be ap-
plied by them in their final determina-
tion in the relevant proceeding. 

[71 FR 53330, Sept. 11, 2006] 
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§ 354.2 Novel questions. 
(a) Mandatory referrals. If the mate-

rial question of substantive law de-
scribed in § 354.1(a) is a novel question 
of law, referral to the Register of Copy-
rights by the Copyright Royalty 
Judges is mandatory. A ‘‘novel ques-
tion of law’’ is a question of law that 
has not been determined in the prior 
decisions, determinations, or rulings 
under the Copyright Act of the Copy-
right Royalty Judges, the Librarian of 
Congress, the Register of Copyrights, 
the Copyright Arbitration Royalty 
Panels (to the extent they are con-
sistent with the current decisions, de-
terminations, or rulings of the Register 
of Copyrights or the Librarian of Con-
gress), or the former Copyright Roy-
alty Tribunal. 

(b) Procedures. The procedures set 
forth for the discretionary referral of 
material questions of copyright law to 
the Register of Copyrights by the 
Copyright Royalty Judges, set forth in 
§ 354.1, shall also govern the mandatory 
referral of novel questions, except that 
the Register of Copyrights’ decision 
will be timely if it is delivered to the 
Copyright Royalty Judges within 30 
days after the Register of Copyrights 
has received all of the briefs or com-
ments of the participants. The Copy-
right Royalty Judges will not issue a 

final determination in a proceeding 
where the referral of a novel question 
to the Register of Copyrights under 
this part is pending, unless this 30-day 
period has expired. The legal interpre-
tation embodied in the timely deliv-
ered response of the Register of Copy-
rights in resolving material questions 
of substantive law is binding upon the 
Copyright Royalty Judges and will be 
applied by them in their final deter-
mination in the relevant proceeding. 

[70 FR 30905, May 31, 2005, as amended at 71 
FR 53331, Sept. 11, 2006] 

§ 354.3 Register of Copyrights’ author-
ity to redesignate referrals. 

If, during the 14-day period of a dis-
cretionary referral of a material ques-
tion of law under § 354.1, the Register of 
Copyrights determines that the ques-
tion is a ‘‘novel’’ one within the mean-
ing of § 354.2(a), the Register may no-
tify the Copyright Royalty Judges of 
that determination. The Copyright 
Royalty Judges will be bound by such a 
determination by the Register of Copy-
rights and will regard the Register’s 
decision as timely delivered if it is re-
ceived within the 30-day period applica-
ble to novel question referrals. 

[70 FR 30905, May 31, 2005, as amended at 71 
FR 53331, Sept. 11, 2006] 

VerDate Sep<11>2014 10:45 Oct 28, 2014 Jkt 232145 PO 00000 Frm 00767 Fmt 8010 Sfmt 8010 Y:\SGML\232145.XXX 232145w
re

ie
r-

av
ile

s 
on

 D
S

K
5T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



758 

SUBCHAPTER C—SUBMISSION OF ROYALTY CLAIMS 

PART 360—FILING OF CLAIMS TO 
ROYALTY FEES COLLECTED 
UNDER COMPULSORY LICENSE 

Subpart A—Cable Claims 

Sec. 
360.1 General. 
360.2 Time of filing. 
360.3 Form and content of claims. 
360.4 Compliance with statutory dates. 
360.5 Copies of claims. 

Subpart B—Satellite Claims 

360.10 General. 
360.11 Time of filing. 
360.12 Form and content of claims. 
360.13 Compliance with statutory dates. 
360.14 Copies of claims. 
360.15 Separate claims required. 

Subpart C—Digital audio recording 
devices and media royalty claims 

360.20 General 
360.21 Time of filing. 
360.22 Form and content of claims. 
360.23 Content of notices regarding inde-

pendent administrators. 
360.24 Compliance with statutory dates. 
360.25 Copies of claims. 

AUTHORITY: 17 U.S.C. 801, 803, 805. 
Subpart A also issued under 17 U.S.C. 

111(d)(4). 
Subpart B also issued under 17 U.S.C. 

119(b)(4). 
Subpart C also issued under 17 U.S.C. 

1007(a)(1). 

SOURCE: 70 FR 30905, May 31, 2005, unless 
otherwise noted. 

Subpart A—Cable Claims 
§ 360.1 General. 

This subpart prescribes procedures 
under 17 U.S.C. 111(d)(4)(A) whereby 
parties claiming to be entitled to cable 
compulsory license royalty fees shall 
file claims with the Copyright Royalty 
Board. 

§ 360.2 Time of filing. 
During the month of July each year, 

any party claiming to be entitled to 
cable compulsory license royalty fees 
for secondary transmissions of one or 
more of its works during the preceding 
calendar year shall file a claim to such 

fees with the Copyright Royalty Board. 
No royalty fees shall be distributed to 
a party for secondary transmissions 
during the specified period unless such 
party has timely filed a claim to such 
fees. Claimants may file claims jointly 
or as a single claim. 

§ 360.3 Form and content of claims. 
(a) Forms. (1) Each claim to cable 

compulsory license royalty fees shall 
be furnished on a form prescribed by 
the Copyright Royalty Board and shall 
contain the information required by 
that form and its accompanying in-
structions. 

(2) Copies of cable claim forms are 
available: 

(i) On the Copyright Royalty Board 
Web site at http://www.loc.gov/crb/claims/ 
for claims filed with the Copyright 
Royalty Board by mail or by hand de-
livery in accordance with § 360.4(a)(2)– 
(4); 

(ii) On the Copyright Royalty Board 
Web site at http://www.loc.gov/crb/cable/ 
during the month of July for claims 
filed online in accordance with 
§ 360.4(a)(1); and 

(iii) Upon request to the Copyright 
Royalty Board, Library of Congress, 
P.O. Box 70977, Southwest Station, 
Washington, DC 20024–0977. 

(b) Content—(1) Single claim. A claim 
filed on behalf of a single copyright 
owner of a work or works secondarily 
transmitted by a cable system shall in-
clude the following information: 

(i) The full legal name and address of 
the copyright owner entitled to claim 
the royalty fees. 

(ii) A general statement of the nature 
of the copyright owner’s work or 
works, and identification of at least 
one secondary transmission by a cable 
system of such work or works estab-
lishing a basis for the claim. 

(iii) The name, telephone number, 
facsimile number, if any, full address, 
including a specific number and street 
name or rural route, and e-mail ad-
dress, if any, of the person or entity fil-
ing the single claim. An e-mail address 
must be provided on claims submitted 
online through the Copyright Royalty 
Board Web site. 
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(iv) The name, telephone number, 
facsimile number, if any, and e-mail 
address, if any, of the person whom the 
Copyright Royalty Board can contact 
regarding the claim. 

(v) An original signature of the copy-
right owner or of a duly authorized rep-
resentative of the copyright owner, ex-
cept for claims filed online through the 
Copyright Royalty Board Web site. See 
37 CFR 360.3(b)(1)(vi). 

(vi) A declaration of the authority to 
file the claim and of the veracity of the 
information contained in the claim and 
the good faith of the person signing in 
providing such information. Penalties 
for fraud and false statements are pro-
vided under 18 U.S.C. 1001 et seq. 

(2) Joint claim. A claim filed on behalf 
of more than one copyright owner 
whose works have been secondarily 
transmitted by a cable system shall in-
clude the following information: 

(i) A list including the full legal 
name and address of each copyright 
owner to the joint claim entitled to 
claim royalty fees. 

(ii) A concise statement of the au-
thorization for the person or entity fil-
ing the joint claim. For this purpose, a 
performing rights society shall not be 
required to obtain from its members or 
affiliates separate authorizations, 
apart from their standard membership 
affiliate agreements, or to list the 
name of each of its members or affili-
ates in the joint claim as required by 
paragraph (b)(2)(i) of this section. 

(iii) A general statement of the na-
ture of the copyright owners’ works 
and identification of at least one sec-
ondary transmission of one of the copy-
right owners’ works by a cable system 
establishing a basis for the joint claim 
and the identification of the copyright 
owner of each work so identified. 

(iv) The name, telephone number, 
facsimile number, if any, full address, 
including a specific number and street 
name or rural route, and e-mail ad-
dress, if any, of the person or entity fil-
ing the joint claim. An e-mail address 
must be provided on claims submitted 
online through the Copyright Royalty 
Board Web site. 

(v) The name, telephone number, fac-
simile number, if any, and e-mail ad-
dress, if any, of the person whom the 

Copyright Royalty Board can contact 
regarding the claim. 

(vi) Original signatures of the copy-
right owners to the joint claim or of a 
duly authorized representative or rep-
resentatives of the copyright owners, 
except for claims filed online through 
the Copyright Royalty Board Web site. 
See 37 CFR 360.3(b)(2)(vii). 

(vii) Notwithstanding paragraph 
(b)(2)(ii) of this section, a declaration 
of the authority to file the claim and of 
the veracity of the information con-
tained in the claim and the good faith 
of the person signing in providing such 
information. Penalties for fraud and 
false statements are provided under 18 
U.S.C. 1001 et seq. 

(c) In the event that the legal name 
and/or address of the copyright owner 
entitled to royalties or the person or 
entity filing the claim changes after 
the filing of the claim, the Copyright 
Royalty Board shall be notified of the 
change. If the good faith efforts of the 
Copyright Royalty Board to contact 
the copyright owner or person or enti-
ty filing the claim are frustrated be-
cause of failure to notify the Copyright 
Royalty Board of a name and/or ad-
dress change, the claim may be subject 
to dismissal. 

§ 360.4 Compliance with statutory 
dates. 

(a) Claims filed with the Copyright 
Royalty Board shall be considered 
timely filed only if: 

(1) They are received online in the 
Board’s server no later than 5 p.m. 
E.D.T. on July 31. Online claims must 
be filed through the Copyright Royalty 
Board Web site at http://www.loc.gov/crb/ 
cable/ during the month of July. 

(2) They are hand delivered by a pri-
vate party no later than 5 p.m. E.D.T. 
on July 31. Claims hand delivered by a 
private party must be delivered to the 
Copyright Office Public Information 
Office, in the James Madison Memorial 
Building, Room LM–401, 101 Independ-
ence Avenue, SE., Washington, DC 
20559–6000, Monday through Friday, be-
tween 8:30 a.m. and 5 p.m., and the en-
velope must be addressed as follows: 
Copyright Royalty Board, Library of 
Congress, James Madison Memorial 
Building, 101 Independence Avenue, 
SE., Washington, DC 20559–6000. Claims 
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hand delivered by a private party must 
be filed at the Copyright Office Public 
Information Office during the month of 
July. 

(3) They are hand delivered by a com-
mercial courier (excluding overnight 
delivery services such as Federal Ex-
press, United Parcel Service and simi-
lar overnight delivery services) no 
later than 4 p.m. E.D.T. on July 31. 
Claims hand delivered by a commercial 
courier service (excluding overnight 
delivery services such as Federal Ex-
press, United Parcel Service and simi-
lar overnight delivery services) must 
be delivered to the Congressional Cou-
rier Acceptance Site (CCAS) located at 
Second and D Street, N.E., Wash-
ington, DC, Monday through Friday, 
between 8:30 a.m. and 4 p.m., and the 
envelope must be addressed as follows: 
Copyright Royalty Board, Library of 
Congress, James Madison Memorial 
Building, 101 Independence Avenue, 
SE., Washington, DC 20559–6000. Claims 
hand delivered by a commercial courier 
must be filed at CCAS during the 
month of July. 

(4) They are mailed through the 
United States Postal Service (USPS) 
having sufficient postage and bearing a 
July USPS postmark. Claims mailed 
through USPS must be addressed as 
follows: Copyright Royalty Board, P.O. 
Box 70977, Southwest Station, Wash-
ington, DC 20024–0977. 

(5) Federal Express, United Parcel 
Service and similar overnight delivery 
services may not be used for the filing 
of claims. A claim sent by means of 
overnight delivery shall be done via 
United States Postal Service Express 
Mail, and the claim shall be addressed 
in accordance with paragraph (a)(4) of 
this section. 

(b) Claims dated only with a business 
meter that are received after July 31 
will not be accepted as having been 
timely filed. 

(c) Notwithstanding paragraphs (a) 
and (b) of this section, in any year in 
which July 31 falls on a Saturday, Sun-
day, holiday, or other nonbusiness day 
within the District of Columbia or the 
Federal Government, claims received 
by the Copyright Royalty Board by the 
first business day in August, or prop-
erly addressed and deposited with suffi-
cient postage with the United States 

Postal Service and postmarked by the 
first business day in August, shall be 
considered timely filed. 

(d) No claim may be filed by fac-
simile transmission. 

(e) In the event that a properly ad-
dressed and mailed claim is not timely 
received by the Copyright Royalty 
Board, proper filing of the claim may 
nonetheless be proven if it was sent by 
certified mail return receipt requested, 
and a receipt bearing a July date 
stamp of the United States Postal 
Service, except where paragraph (c) of 
this section applies, can be provided. 
No other offer of proof will be accepted 
in lieu of the receipt. 

(f) The Copyright Royalty Board will 
accept either the confirmation page 
generated upon submission of the claim 
online through the Board’s Web site or 
the electronic mail message from the 
Board confirming receipt of the claim 
as proof that a claim submitted online 
through the Board’s Web site was re-
ceived timely in the Board’s server. No 
other offer of proof will be accepted in 
lieu thereof. 

[70 FR 30905, May 31, 2005, as amended at 71 
FR 53331, Sept. 11, 2006] 

§ 360.5 Copies of claims. 
A claimant shall, for each claim sub-

mitted to the Copyright Royalty Board 
by hand delivery or by mail, file an 
original and one copy of the claim to 
cable royalty fees. 

Subpart B—Satellite Claims 

§ 360.10 General. 
This subpart prescribes the proce-

dures under 17 U.S.C. 119(b)(4) whereby 
parties claiming to be entitled to com-
pulsory license royalty fees for sec-
ondary transmissions by satellite car-
riers of television broadcast signals to 
the public shall file claims with the 
Copyright Royalty Board. 

§ 360.11 Time of filing. 
During the month of July each year, 

any party claiming to be entitled to 
compulsory license royalty fees for sec-
ondary transmissions by satellite car-
riers during the previous calendar year 
of television broadcast signals to the 
public shall file a claim to such fees 
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with the Copyright Royalty Board. No 
royalty fees shall be distributed to any 
party during the specified period unless 
such party has timely filed a claim to 
such fees. Claimants may file claims 
jointly or as a single claim. 

§ 360.12 Form and content of claims. 

(a) Forms. (1) Each claim to compul-
sory license royalty fees for secondary 
transmissions by satellite carriers of 
television broadcast signals to the pub-
lic shall be furnished on a form pre-
scribed by the Copyright Royalty 
Board and shall contain the informa-
tion required by that form and its ac-
companying instructions. 

(2) Copies of satellite claim forms are 
available: 

(i) On the Board’s Web site at http:// 
www.loc.gov/crb/claims/ for claims filed 
with the Copyright Royalty Board by 
mail or by hand delivery in accordance 
with § 360.13(a)(2)–(4); 

(ii) On the Board’s Web site at http:// 
www.loc.gov/crb/satellite/ during the 
month of July for claims filed online in 
accordance with § 360.13(a)(1); and 

(iii) Upon request to the Copyright 
Royalty Board, Library of Congress, 
P.O. Box 70977, Southwest Station, 
Washington, DC 20024–0977. 

(b) Content—(1) Single claim. A claim 
filed on behalf of a single copyright 
owner of a work or works secondarily 
transmitted by a satellite carrier shall 
include the following information: 

(i) The full legal name and address of 
the copyright owner entitled to claim 
the royalty fees. 

(ii) A general statement of the nature 
of the copyright owner’s work or 
works, and identification of at least 
one secondary transmission by a sat-
ellite carrier of such work or works es-
tablishing a basis for the claim. 

(iii) The name, telephone number, 
facsimile number, if any, full address, 
including a specific number and street 
name or rural route, and e-mail ad-
dress, if any, of the person or entity fil-
ing the single claim. An e-mail address 
must be provided on claims submitted 
online through the Copyright Royalty 
Board Web site. 

(iv) The name, telephone number, 
facsimile number, if any, and e-mail 
address, if any, of the person whom the 

Copyright Royalty Board can contact 
regarding the claim. 

(v) An original signature of the copy-
right owner or of a duly authorized rep-
resentative of the copyright owner, ex-
cept for claims filed online through the 
Copyright Royalty Board Web site. See 
37 CFR 360.12(b)(1)(vi). 

(vi) A declaration of the authority to 
file the claim and of the veracity of the 
information contained in the claim and 
the good faith of the person signing in 
providing such information. Penalties 
for fraud and false statements are pro-
vided under 18 U.S.C. 1001 et seq. 

(2) Joint claim. A claim filed on behalf 
of more than one copyright owner 
whose works have been secondarily 
transmitted by a satellite carrier shall 
include the following information: 

(i) A list including the full legal 
name and address of each copyright 
owner to the joint claim entitled to 
claim royalty fees. 

(ii) A concise statement of the au-
thorization for the person or entity fil-
ing the joint claim. For this purpose, a 
performing rights society shall not be 
required to obtain from its members or 
affiliates separate authorizations, 
apart from their standard membership 
affiliate agreements, or to list the 
name of each of its members or affili-
ates in the joint claim as required by 
paragraph (b)(2)(i) of this section. 

(iii) A general statement of the na-
ture of the copyright owners’ works, 
identification of at least one secondary 
transmission of one of the copyright 
owners’ works by a satellite carrier es-
tablishing a basis for the joint claim, 
and the identification of the copyright 
owner of each work so identified. 

(iv) The name, telephone number, 
facsimile number, if any, full address, 
including a specific number and street 
name or rural route, and e-mail ad-
dress, if any, of the person or entity fil-
ing the joint claim. An e-mail address 
must be provided on claims submitted 
online through the Copyright Royalty 
Board Web site. 

(v) The name, telephone number, fac-
simile number, if any, and e-mail ad-
dress, if any, of a person whom the 
Copyright Royalty Board can contact 
regarding the claim. 

(vi) Original signatures of the copy-
right owners to the joint claim or of a 
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duly authorized representative or rep-
resentatives of the copyright owners, 
except for claims filed online through 
the Copyright Royalty Board Web site. 
See 37 CFR 360.12(b)(2)(vii). 

(vii) Notwithstanding paragraph 
(b)(2)(ii) of this section, a declaration 
of the authority to file the claim and of 
the veracity of the information con-
tained in the claim and the good faith 
of the person signing in providing such 
information. Penalties for fraud and 
false statements are provided under 18 
U.S.C. 1001 et seq. 

(c) In the event that the legal name 
and/or address of the copyright owner 
entitled to royalties or the person or 
entity filing the claim changes after 
the filing of the claim, the Copyright 
Royalty Board shall be notified of the 
change. If the good faith efforts of the 
Copyright Royalty Board to contact 
the copyright owner or person or enti-
ty filing the claim are frustrated be-
cause of failure to notify the Copyright 
Royalty Board of a name and/or ad-
dress change, the claim may be subject 
to dismissal. 

§ 360.13 Compliance with statutory 
dates. 

(a) Claims filed with the Copyright 
Royalty Board shall be considered 
timely filed only if: 

(1) They are received online in the 
Board’s server no later than 5 p.m. 
e.d.t. on July 31. Online claims must be 
filed through the Copyright Royalty 
Board Web site at http://www.loc.gov/crb/ 
satellite/ during the month of July. 

(2) They are hand delivered by a pri-
vate party no later than 5 p.m. e.d.t. on 
July 31. Claims hand delivered by a pri-
vate party must be delivered to the 
Copyright Office Public Information 
Office, in the James Madison Memorial 
Building, Room LM–401, 101 Independ-
ence Avenue, SE., Washington, DC 
20559–6000, Monday through Friday, be-
tween 8:30 a.m. and 5 p.m., and the en-
velope must be addressed as follows: 
Copyright Royalty Board, Library of 
Congress, James Madison Memorial 
Building, 101 Independence Avenue, 
SE., Washington, DC 20559–6000. Claims 
hand delivered by a private party must 
be filed at the Copyright Office Public 
Information Office during the month of 
July. 

(3) They are hand delivered by a com-
mercial courier (excluding overnight 
delivery services such as Federal Ex-
press, United Parcel Service and simi-
lar overnight delivery services) no 
later than 4 p.m. e.d.t. on July 31. 
Claims hand delivered by a commercial 
courier service (excluding overnight 
delivery services such as Federal Ex-
press, United Parcel Service and simi-
lar overnight delivery services) must 
be delivered to the Congressional Cou-
rier Acceptance Site (CCAS) located at 
Second and D Street, NE., Washington, 
DC, Monday through Friday, between 
8:30 a.m. and 4 p.m., and the envelope 
must be addressed as follows: Copy-
right Royalty Board, Library of Con-
gress, James Madison Memorial Build-
ing, 101 Independence Avenue, SE., 
Washington, DC 20559–6000. Claims 
hand delivered by a commercial courier 
must be filed at CCAS during the 
month of July. 

(4) They are mailed through the 
United States Postal Service (USPS) 
having sufficient postage and bearing a 
July USPS postmark. Claims mailed 
through USPS must be addressed as 
follows: Copyright Royalty Board, P.O. 
Box 70977, Southwest Station, Wash-
ington, DC 20024–0977. 

(5) Federal Express, United Parcel 
Service and similar overnight delivery 
services may not be used for the filing 
of claims. A claim sent by means of 
overnight delivery shall be done via 
United States Postal Service Express 
Mail, and the claim shall be addressed 
in accordance with paragraph (a)(4) of 
this section. 

(b) Claims dated only with a business 
meter that are received after July 31 
will not be accepted as having been 
timely filed. 

(c) Notwithstanding paragraphs (a) 
and (b) of this section, in any year in 
which July 31 falls on a Saturday, Sun-
day, holiday, or other nonbusiness day 
within the District of Columbia or the 
Federal Government, claims received 
by the Copyright Royalty Board by the 
first business day in August, or prop-
erly addressed and deposited with suffi-
cient postage with the United States 
Postal Service and postmarked by the 
first business day in August, shall be 
considered timely filed. 
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(d) No claim may be filed by fac-
simile transmission. 

(e) In the event that a properly ad-
dressed and mailed claim is not timely 
received by the Copyright Royalty 
Board, proper filing of the claim may 
nonetheless be proven if it was sent by 
certified mail return receipt requested, 
and a receipt bearing a July date 
stamp of the United States Postal 
Service, except where paragraph (c) of 
this section applies, can be provided. 
No other offer of proof will be accepted 
in lieu of the receipt. 

(f) The Copyright Royalty Board will 
accept either the confirmation page 
generated upon submission of the claim 
online through the Board’s Web site or 
the electronic mail message from the 
Board confirming receipt of the claim 
as proof that a claim submitted online 
through the Board’s Web site was re-
ceived timely in the Board’s server. No 
other offer of proof will be accepted in 
lieu thereof. 

[70 FR 30905, May 31, 2005, as amended at 71 
FR 53331, Sept. 11, 2006] 

§ 360.14 Copies of claims. 
A claimant shall, for each claim sub-

mitted to the Copyright Royalty Board 
by hand delivery or by mail, file an 
original and one copy of the claim to 
satellite carrier royalty fees. 

§ 360.15 Separate claims required. 
If a party intends to file claims for 

both cable compulsory license and sat-
ellite carrier compulsory license roy-
alty fees during the same month of 
July, that party must file separate 
claims with the Copyright Royalty 
Board. Any single claim which pur-
ports to file for both cable and satellite 
carrier royalty fees will be dismissed. 

Subpart C—Digital Audio Record-
ing Devices and Media Roy-
alty Claims 

§ 360.20 General. 
This subpart prescribes procedures 

pursuant to 17 U.S.C. 1007(a)(1), where-
by interested copyright parties, as de-
fined in 17 U.S.C. 1001(7), claiming to be 
entitled to royalty payments made for 
the importation and distribution in the 
United States, or the manufacture and 

distribution in the United States, of 
digital audio recording devices and 
media pursuant to 17 U.S.C. 1006, shall 
file claims with the Copyright Royalty 
Board. 

§ 360.21 Time of filing. 

(a) General. During January and Feb-
ruary of each succeeding year, every 
interested copyright party claiming to 
be entitled to digital audio recording 
devices and media royalty payments 
made for quarterly periods ending dur-
ing the previous calendar year shall 
file a claim with the Copyright Roy-
alty Board. Claimants may file claims 
jointly or as a single claim. 

(b) Consequences of an untimely filing. 
No royalty payments for the previous 
calendar year shall be distributed to 
any interested copyright party who has 
not filed a claim to such royalty pay-
ments during January or February of 
the following calendar year. 

(c) Authorization. Any organization or 
association, acting as a common agent, 
shall be required to obtain from its 
members or affiliates separate, spe-
cific, and written authorization, signed 
by members, affiliates, or their rep-
resentatives, to file claims to the Musi-
cal Works Fund or the Sound Record-
ings Fund, apart from their standard 
agreements, for purposes of royalties 
filing and fee distribution. Such writ-
ten authorization, however, will not be 
required for claimants to the Musical 
Works Fund where either: 

(1) The agreement between the orga-
nization or association and its mem-
bers or affiliates specifically authorizes 
such entity to represent its members 
or affiliates before the Copyright Roy-
alty Board in royalty filing and fee dis-
tribution proceedings; or 

(2) The agreement between the orga-
nization or association and its mem-
bers or affiliates, as specified in a court 
order issued by a court with authority 
to interpret the terms of the contract, 
authorizes such entity to represent its 
members or affiliates before the Copy-
right Royalty Board in royalty filing 
and fee distribution proceedings. 
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§ 360.22 Form and content of claims. 
(a) Forms. (1) Each claim to digital 

audio recording devices and media roy-
alty payments (DART) shall be fur-
nished on a form prescribed by the 
Copyright Royalty Board and shall 
contain the information required by 
that form and its accompanying in-
structions. 

(2) Copies of DART claim forms are 
available: 

(i) On the Board’s Web site at http:// 
www.loc.gov/crb/claims for claims filed 
with the Copyright Royalty Board by 
mail or by hand delivery in accordance 
with § 360.24(a)(2)–(4); 

(ii) On the Board’s Web site at http:// 
www.loc.gov/crb/dart/ during the months 
of January and February for claims 
filed online in accordance with 
§ 360.24(a)(1); and 

(iii) Upon request to the Copyright 
Royalty Board, Library of Congress, 
P.O. Box 70977, Southwest Station, 
Washington, DC 20024–0977. 

(b) Content. Claims filed by interested 
copyright parties for digital audio re-
cording devices and media royalty pay-
ments shall include the following infor-
mation: 

(1) The full legal name and address of 
the person or entity claiming royalty 
payments. 

(2) The name, telephone number, fac-
simile number, if any, full address, in-
cluding a specific number and street 
name or rural route, and e-mail ad-
dress, if any, of the person or entity fil-
ing the claim. An e-mail address must 
be provided on claims submitted online 
through the Copyright Royalty Board 
Web site. 

(3) The name, telephone number, fac-
simile number, if any, and e-mail ad-
dress, if any, of a person whom the 
Copyright Royalty Board can contact 
regarding the claim. 

(4) A statement as to how the claim-
ant fits within the definition of inter-
ested copyright party specified in 17 
U.S.C. 1001(7). 

(5) A statement as to whether the 
claim is being made against the Sound 
Recordings Fund or the Musical Works 
Fund, as set forth in 17 U.S.C. 1006(b), 
and as to which Subfund of the Sound 
Recordings Fund (i.e., the copyright 
owners or featured recording artists 
Subfund) or the Musical Works Fund 

(i.e., the music publishers or writers 
Subfund) the claim is being made 
against as set forth in 17 U.S.C. 
1006(b)(1) through (2). 

(6) Identification, establishing a basis 
for the claim, of at least one musical 
work or sound recording embodied in a 
digital musical recording or an analog 
musical recording lawfully made under 
title 17 of the United States Code that 
has been distributed (as that term is 
defined in 17 U.S.C. 1001(6)), and that, 
during the period to which the royalty 
payments claimed pertain, has been (i) 
Distributed (as that term is defined in 
17 U.S.C. 1001(6)) in the form of digital 
musical recordings or analog musical 
recordings, or (ii) Disseminated to the 
public in transmissions. 

(7) A declaration of the authority to 
file the claim and of the veracity of the 
information contained in the claim and 
the good faith of the person signing in 
providing such information. Penalties 
for fraud and false statements are pro-
vided under 18 U.S.C. 1001 et seq. 

(c) Claims shall bear the original sig-
nature of the claimant or of a duly au-
thorized representative of the claim-
ant, except for claims filed online 
through the Copyright Royalty Board 
Web site. See 37 CFR 360.22(b)(7). 

(d) In the event that the legal name 
and/or address of the claimant changes 
after the filing of the claim, the claim-
ant shall notify the Copyright Royalty 
Board of such change. If the good faith 
efforts of the Copyright Royalty Board 
to contact the claimant are frustrated 
because of failure to notify the Copy-
right Royalty Board of a name and/or 
address change, the claim may be sub-
ject to dismissal. 

(e) If the claim is a joint claim, it 
shall include a concise statement of 
the authorization for the filing of the 
joint claim in addition to the declara-
tion required under paragraph (b)(7) of 
this section and the name of each 
claimant to the joint claim. 

(f) If an interested copyright party 
intends to file claims against more 
than one Subfund, each such claim 
must be filed separately with the Copy-
right Royalty Board. Any claim that 
purports to file against more than one 
Subfund will be rejected. 
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§ 360.23 Content of notices regarding 
independent administrators. 

(a) The independent administrator 
jointly appointed by the interested 
copyright parties, as defined in 17 
U.S.C. 1001(7)(A), and the American 
Federation of Musicians (or any suc-
cessor entity) for the purpose of man-
aging, and ultimately distributing the 
royalty payments to nonfeatured musi-
cians as defined in 17 U.S.C. 1006(b)(1), 
shall file a notice informing the Copy-
right Royalty Board of his/her name 
and address. 

(b) The independent administrator 
jointly appointed by the interested 
copyright parties, as defined in 17 
U.S.C. 1001(7)(A), and the American 
Federation of Television and Radio 
Artists (or any successor entity) for 
the purpose of managing, and ulti-
mately distributing the royalty pay-
ments to nonfeatured vocalists as de-
fined in 17 U.S.C. 1006(b)(1), shall file a 
notice informing the Copyright Roy-
alty Board of his/her full name and ad-
dress. 

(c) A notice filed under paragraph (a) 
or (b) of this section shall include the 
following information: 

(1) The full name of the independent 
administrator; 

(2) The telephone number and fac-
simile number, if any, full address, in-
cluding a specific number and street 
name or rural route, of the place of 
business of the independent adminis-
trator. 

(d) Notice shall bear the original sig-
nature of the independent adminis-
trator or a duly authorized representa-
tive of the independent administrator, 
and shall be filed with the Copyright 
Royalty Board no later than March 31 
of each year, commencing with March 
31, 2006. 

(e) No notice may be filed by fac-
simile transmission. 

§ 360.24 Compliance with statutory 
dates. 

(a) Claims filed with the Copyright 
Royalty Board shall be considered 
timely filed only if: 

(1) They are received online in the 
Board’s server no later than 5 p.m. 
E.S.T. on the last day of February. On-
line claims must be filed through the 
Copyright Royalty Board Web site at 

http://www.loc.gov/crb/dart/ during the 
months of January and February. 

(2) They are hand delivered by a pri-
vate party no later than 5 p.m. E.S.T. 
on the last day of February. Claims 
hand delivered by a private party must 
be delivered to the Copyright Office 
Public Information Office, in the 
James Madison Memorial Building, 
Room LM–401, 101 Independence Ave-
nue, SE., Washington, DC 20559–6000, 
Monday through Friday, between 8:30 
a.m. and 5 p.m., and the envelope must 
be addressed as follows: Copyright Roy-
alty Board, Library of Congress, James 
Madison Memorial Building, 101 Inde-
pendence Avenue, SE., Washington, DC 
20559–6000. Claims hand delivered by a 
private party must be filed at the 
Copyright Office Public Information 
Office during the months of January 
and February. 

(3) They are hand delivered by a com-
mercial courier (excluding overnight 
delivery services such as Federal Ex-
press, United Parcel Service and simi-
lar overnight delivery services) no 
later than 4 p.m. E.S.T. on the last day 
of February. Claims hand delivered by 
a commercial courier service (exclud-
ing overnight delivery services such as 
Federal Express, United Parcel Service 
and similar overnight delivery serv-
ices) must be delivered to the Congres-
sional Courier Acceptance Site (CCAS) 
located at Second and D Street, NE., 
Washington, DC, Monday through Fri-
day, between 8:30 a.m. and 4 p.m., and 
the envelope must be addressed as fol-
lows: Copyright Royalty Board, Li-
brary of Congress, James Madison Me-
morial Building, 101 Independence Ave-
nue, SE., Washington, DC 20559–6000. 
Claims hand delivered by a commercial 
courier must be filed at CCAS during 
the months of January and February. 

(4) They are mailed through the 
United States Postal Service (USPS) 
having sufficient postage and bearing a 
January or February USPS postmark. 
Claims mailed through USPS must be 
addressed as follows: Copyright Roy-
alty Board, P.O. Box 70977, Southwest 
Station, Washington, DC 20024–0977. 

(5) Federal Express, United Parcel 
Service and similar overnight delivery 
services may not be used for the filing 
of claims. A claim sent by means of 
overnight delivery shall be done via 
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United States Postal Service Express 
Mail, and the claim shall be addressed 
in accordance with paragraph (a)(4) of 
this section. 

(b) Claims dated only with a business 
meter that are received after the last 
day in February will not be accepted as 
having been timely filed. 

(c) Notwithstanding paragraphs (a) 
and (b) of this section, in any year in 
which the last day of February falls on 
a Saturday, Sunday, a holiday, or 
other nonbusiness day within the Dis-
trict of Columbia or the Federal Gov-
ernment, claims received by the Copy-
right Royalty Board by the first busi-
ness day in March, or properly ad-
dressed and deposited with sufficient 
postage with the United States Postal 
Service and postmarked by the first 
business day in March, shall be consid-
ered timely filed. 

(d) No claim may be filed by fac-
simile transmission. 

(e) In the event that a properly ad-
dressed and mailed claim is not timely 
received by the Copyright Royalty 
Board, proper filing of the claim may 
nonetheless be proven if it was sent by 

certified mail return receipt requested, 
and a receipt bearing a January or Feb-
ruary date stamp of the United States 
Postal Service, except where paragraph 
(c) of this section applies, can be pro-
vided. No other offer of proof will be 
accepted in lieu of the receipt. 

(f) The Copyright Royalty Board will 
accept either the confirmation page 
generated upon submission of the claim 
online through the Copyright Royalty 
Board Web site or the electronic mail 
message from the Copyright Royalty 
Board confirming receipt of the claim 
as proof that a claim submitted online 
through the Copyright Royalty Board 
Web site was received timely in the 
Board’s server. No other offer of proof 
will be accepted in lieu thereof. 

[70 FR 30905, May 31, 2005, as amended at 71 
FR 53331, Sept. 11, 2006] 

§ 360.25 Copies of claims. 
A claimant shall, for each claim sub-

mitted to the Copyright Royalty Board 
by hand delivery or by mail, file an 
original and one copy of the claim to 
digital audio recording devices and 
media royalty payments. 
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SUBCHAPTER D—NOTICE AND RECORDKEEPING 
REQUIREMENTS FOR STATUTORY LICENSES 

PART 370—NOTICE AND RECORD-
KEEPING REQUIREMENTS FOR 
STATUTORY LICENSES 

Sec. 
370.1 General definitions. 
370.2 Notice of use of sound recordings 

under statutory license. 
370.3 Reports of use of sound recordings 

under statutory license for preexisting 
subscription services. 

370.4 Reports of use of sound recordings 
under statutory license for nonsubscrip-
tion transmission services, preexisting 
satellite digital audio radio services, new 
subscription services and business estab-
lishment services. 

370.5 Designated collection and distribution 
organizations for reports of use of sound 
recordings under statutory license. 

AUTHORITY: 17 U.S.C. 112(e)(4), 114(f)(4)(A). 

SOURCE: 74 FR 52423, Oct. 13, 2009, unless 
otherwise noted. 

§ 370.1 General definitions. 
For purposes of this part, the fol-

lowing definitions apply: 
(a) A Notice of Use of Sound Recordings 

Under Statutory License is a written no-
tice to sound recording copyright own-
ers of the use of their works under sec-
tion 112(e) or 114(d)(2) of title 17, United 
States Code, or both, and is required 
under this part to be filed by a Service 
in the Copyright Office. 

(b) A Service is an entity engaged in 
either the digital transmission of 
sound recordings pursuant to section 
114(d)(2) of title 17 of the United States 
Code or making ephemeral 
phonorecords of sound recordings pur-
suant to section 112(e) of title 17 of the 
United States Code or both. The defini-
tion of a Service includes an entity 
that transmits an AM/FM broadcast 
signal over a digital communications 
network such as the Internet, regard-
less of whether the transmission is 
made by the broadcaster that origi-
nates the AM/FM signal or by a third 
party, provided that such transmission 
meets the applicable requirements of 
the statutory license set forth in 17 
U.S.C. 114(d)(2). A Service may be fur-
ther characterized as either a pre-

existing subscription service, pre-
existing satellite digital audio radio 
service, nonsubscription transmission 
service, new subscription service, busi-
ness establishment service or a com-
bination of those. 

(c) A Preexisting Subscription Service is 
defined in 17 U.S.C. 114(j)(11). 

(d) A New Subscription Service is de-
fined in 17 U.S.C. 114(j)(8). 

(e) A Nonsubscription Transmission 
Service is a service that makes non-
interactive nonsubscription digital 
audio transmissions that are not ex-
empt under section 114(d)(1) of title 17 
of the United States Code and are made 
as part of a service that provides audio 
programming consisting, in whole or in 
part, of performances of sound record-
ings, including transmissions of broad-
cast transmissions, if the primary pur-
pose of the service is to provide to the 
public such audio or other entertain-
ment programming, and the primary 
purpose of the service is not to sell, ad-
vertise, or promote particular products 
or services other than sound record-
ings, live concerts, or other music-re-
lated events. 

(f) A Preexisting Satellite Digital Audio 
Radio Service is defined in 17 U.S.C. 
114(j)(10). 

(g) A Business Establishment Service is 
a service that makes ephemeral 
phonorecords of sound recordings pur-
suant to section 112(e) of title 17 of the 
United States Code and is exempt 
under section 114(d)(1)(C)(iv) of title 17 
of the United States Code. 

(h) A Collective is a collection and dis-
tribution organization that is des-
ignated under one or both of the statu-
tory licenses by determination of the 
Copyright Royalty Judges. 

(i) A Report of Use is a report required 
to be provided by a Service that is 
transmitting sound recordings pursu-
ant to the statutory license set forth in 
section 114(d)(2) of title 17 of the United 
States Code or making ephemeral 
phonorecords of sound recordings pur-
suant to the statutory license set forth 
in section 112(e) of title 17 of the 
United States Code, or both. 
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§ 370.2 Notice of use of sound record-
ings under statutory license. 

(a) General. This section prescribes 
rules under which copyright owners 
shall receive notice of use of their 
sound recordings when used under ei-
ther section 112(e) or 114(d)(2) of title 
17, United States Code, or both. 

(b) Forms and content. A Notice of Use 
of Sound Recordings Under Statutory 
License shall be prepared on a form 
that may be obtained from the Copy-
right Office Web site or from the Li-
censing Division, and shall include the 
following information: 

(1) The full legal name of the Service 
that is either commencing digital 
transmissions of sound recordings or 
making ephemeral phonorecords of 
sound recordings under statutory li-
cense or doing both. 

(2) The full address, including a spe-
cific number and street name or rural 
route, of the place of business of the 
Service. A post office box or similar 
designation will not be sufficient ex-
cept where it is the only address that 
can be used in that geographic loca-
tion. 

(3) The telephone number and fac-
simile number of the Service. 

(4) Information on how to gain access 
to the online Web site or homepage of 
the Service, or where information may 
be posted under this section concerning 
the use of sound recordings under stat-
utory license. 

(5) Identification of each license 
under which the Service intends to op-
erate, including identification of each 
of the following categories under which 
the Service will be making digital 
transmissions of sound recordings: Pre-
existing subscription service, pre-
existing satellite digital audio radio 
service, nonsubscription transmission 
service, new subscription service or 
business establishment service. 

(6) The date or expected date of the 
initial digital transmission of a sound 
recording to be made under the section 
114 statutory license and/or the date or 
the expected date of the initial use of 
the section 112(e) license for the pur-
pose of making ephemeral 
phonorecords of the sound recordings. 

(7) Identification of any amendments 
required by paragraph (e) of this sec-
tion. 

(c) Signature. The Notice shall in-
clude the signature of the appropriate 
officer or representative of the Service 
that is either transmitting the sound 
recordings or making ephemeral 
phonorecords of sound recordings under 
statutory license or doing both. The 
signature shall be accompanied by the 
printed or typewritten name and the 
title of the person signing the Notice 
and by the date of the signature. 

(d) Filing notices; fees. The original 
and three copies shall be filed with the 
Licensing Division of the Copyright Of-
fice and shall be accompanied by the 
filing fee set forth in § 201.3(e) of this 
title. Notices shall be placed in the 
public records of the Licensing Divi-
sion. The Notice and filing fee shall be 
sent to the Licensing Division at either 
the address listed on the form obtained 
from the Copyright Office or to: Li-
brary of Congress, Copyright Office, Li-
censing Division, 101 Independence Av-
enue, SE., Washington, DC 20557–6400. A 
Service that, on or after July 1, 2004, 
shall make digital transmissions and/or 
ephemeral phonorecords of sound re-
cordings under statutory license shall 
file a Notice of Use of Sound Record-
ings under Statutory License with the 
Licensing Division of the Copyright Of-
fice prior to the making of the first 
ephemeral phonorecord of the sound re-
cording and prior to the first digital 
transmission of the sound recording. 

(e) Amendment. A Service shall file a 
new Notice of Use of Sound Recordings 
under Statutory License within 45 days 
after any of the information contained 
in the Notice on file has changed, and 
shall indicate in the space provided by 
the Copyright Office that the Notice is 
an amended filing. The Licensing Divi-
sion shall retain copies of all prior No-
tices filed by the Service. 

§ 370.3 Reports of use of sound record-
ings under statutory license for pre-
existing subscription services. 

(a) General. This section prescribes 
the rules for the maintenance and de-
livery of reports of use for sound re-
cordings under section 112(e) or section 
114(d)(2) of title 17 of the United States 
Code, or both, by preexisting subscrip-
tion services. 
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(b) Delivery. Reports of Use shall be 
delivered to Collectives that are identi-
fied in the records of the Licensing Di-
vision of the Copyright Office as having 
been designated by determination of 
the Copyright Royalty Judges. Reports 
of Use shall be delivered on or before 
the forty-fifth day after the close of 
each month. 

(c) Posting. In the event that no Col-
lective is designated under the statu-
tory license, or if all designated Collec-
tives have terminated collection and 
distribution operations, a preexisting 
subscription service transmitting 
sound recordings under statutory li-
cense shall post and make available on-
line its Reports of Use. Preexisting 
subscription services shall post their 
Reports of Use online on or before the 
forty-fifth day after the close of each 
month, and continue to make them 
available thereafter to all sound re-
cording copyright owners for a period 
of 90 days. Preexisting subscription 
services may require use of passwords 
for access to posted Reports of Use, but 
must make passwords available in a 
timely manner and free of charge or 
other restrictions. Preexisting sub-
scription services may predicate provi-
sion of a password upon: 

(1) Information relating to identity, 
location and status as a sound record-
ing copyright owner; and 

(2) A ‘‘click-wrap’’ agreement not to 
use information in the Report of Use 
for purposes other than royalty collec-
tion, royalty distribution, and deter-
mining compliance with statutory li-
cense requirements, without the ex-
press consent of the preexisting sub-
scription service providing the Report 
of Use. 

(d) Content. A ‘‘Report of Use of 
Sound Recordings under Statutory Li-
cense’’ shall be identified as such by 
prominent caption or heading, and 
shall include a preexisting subscription 
service’s ‘‘Intended Playlists’’ for each 
channel and each day of the reported 
month. The ‘‘Intended Playlists’’ shall 
include a consecutive listing of every 
recording scheduled to be transmitted, 
and shall contain the following infor-
mation in the following order: 

(1) The name of the preexisting sub-
scription service or entity; 

(2) The channel; 

(3) The sound recording title; 
(4) The featured recording artist, 

group, or orchestra; 
(5) The retail album title (or, in the 

case of compilation albums created for 
commercial purposes, the name of the 
retail album identified by the pre-
existing subscription service for pur-
chase of the sound recording); 

(6) The marketing label of the com-
mercially available album or other 
product on which the sound recording 
is found; 

(7) The catalog number; 
(8) The International Standard Re-

cording Code (ISRC) embedded in the 
sound recording, where available and 
feasible; 

(9) Where available, the copyright 
owner information provided in the 
copyright notice on the retail album or 
other product (e.g., following the sym-
bol (P), that is the letter P in a circle) 
or, in the case of compilation albums 
created for commercial purposes, in 
the copyright notice for the individual 
sound recording; 

(10) The date of transmission; and 
(11) The time of transmission. 
(e) Signature. Reports of Use shall in-

clude a signed statement by the appro-
priate officer or representative of the 
preexisting subscription service attest-
ing, under penalty of perjury, that the 
information contained in the Report is 
believed to be accurate and is main-
tained by the preexisting subscription 
service in its ordinary course of busi-
ness. The signature shall be accom-
panied by the printed or typewritten 
name and title of the person signing 
the Report, and by the date of signa-
ture. 

(f) Format. Reports of Use should be 
provided on a standard machine-read-
able medium, such as diskette, optical 
disc, or magneto-optical disc, and 
should conform as closely as possible 
to the following specifications: 

(1) ASCII delimited format, using 
pipe characters as delimiter, with no 
headers or footers; 

(2) Carats should surround strings; 
(3) No carats should surround dates 

and numbers; 
(4) Dates should be indicated by: 

YYYY/MM/DD; 
(5) Times should be based on a 24- 

hour clock: HH:MM:SS; 
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(6) A carriage return should be at the 
end of each line; and 

(7) All data for one record should be 
on a single line. 

(g) Confidentiality. Copyright owners, 
their agents and Collectives shall not 
disseminate information in the Reports 
of Use to any persons not entitled to it, 
nor utilize the information for pur-
poses other than royalty collection and 
distribution, and determining compli-
ance with statutory license require-
ments, without express consent of the 
preexisting subscription service pro-
viding the Report of Use. 

(h) Documentation. All compulsory li-
censees shall, for a period of at least 
three years from the date of service or 
posting of the Report of Use, keep and 
retain a copy of the Report of Use. 

(i) In any case in which a preexisting 
subscription service has not provided a 
report of use required under this sec-
tion for use of sound recordings under 
section 112(e) or section 114 of title 17 
of the United States Code, or both, 
prior to January 1, 2010, reports of use 
for the corresponding calendar year 
filed by other preexisting subscription 
services shall serve as the reports of 
use for the non-reporting service, sole-
ly for purposes of distribution of any 
corresponding royalties by the Collec-
tive. 

[74 FR 52423, Oct. 13, 2009, as amended at 76 
FR 45696, Aug. 1, 2011] 

§ 370.4 Reports of use of sound record-
ings under statutory license for 
nonsubscription transmission serv-
ices, preexisting satellite digital 
audio radio services, new subscrip-
tion services and business estab-
lishment services. 

(a) General. This section prescribes 
rules for the maintenance and delivery 
of reports of use of sound recordings 
under section 112(e) or section 114(d)(2) 
of title 17 of the United States Code, or 
both, by nonsubscription transmission 
services, preexisting satellite digital 
audio radio services, new subscription 
services, and business establishment 
services. 

(b) Definitions. (1) Aggregate Tuning 
Hours are the total hours of program-
ming that a nonsubscription trans-
mission service, preexisting satellite 
digital audio radio service, new sub-

scription service or business establish-
ment service has transmitted during 
the reporting period identified in para-
graph (d)(3) of this section to all lis-
teners within the United States over 
the relevant channels or stations, and 
from any archived programs, that pro-
vide audio programming consisting, in 
whole or in part, of eligible non-
subscription service, preexisting sat-
ellite digital audio radio service, new 
subscription service or business estab-
lishment service transmissions, less 
the actual running time of any sound 
recordings for which the service has ob-
tained direct licenses apart from 17 
U.S.C. 114(d)(2) or which do not require 
a license under United States copy-
right law. For example, if a non-
subscription transmission service 
transmitted one hour of programming 
to 10 simultaneous listeners, the non-
subscription transmission service’s Ag-
gregate Tuning Hours would equal 10. 
If 3 minutes of that hour consisted of 
transmission of a directly licensed re-
cording, the nonsubscription trans-
mission service’s Aggregate Tuning 
Hours would equal 9 hours and 30 min-
utes. If one listener listened to the 
transmission of a nonsubscription 
transmission service for 10 hours (and 
none of the recordings transmitted dur-
ing that time was directly licensed), 
the nonsubscription transmission serv-
ice’s Aggregate Tuning Hours would 
equal 10. 

(2) An AM/FM Webcast is a trans-
mission made by an entity that trans-
mits an AM/FM broadcast signal over a 
digital communications network such 
as the Internet, regardless of whether 
the transmission is made by the broad-
caster that originates the AM/FM sig-
nal or by a third party, provided that 
such transmission meets the applicable 
requirements of the statutory license 
set forth in 17 U.S.C. 114(d)(2). 

(3) A minimum fee broadcaster is a non-
subscription service that meets the def-
inition of a broadcaster pursuant to 
§ 380.2(b) of this chapter and the serv-
ice’s payments for eligible trans-
missions do not exceed the annual min-
imum fee established for licensees rely-
ing upon the statutory licenses set 
forth in 17 U.S.C. 112 and 114. 

(4) A performance is each instance in 
which any portion of a sound recording 
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is publicly performed to a Listener by 
means of a digital audio transmission 
or retransmission (e.g., the delivery of 
any portion of a single track from a 
compact disc to one Listener) but ex-
cluding the following: 

(i) A performance of a sound record-
ing that does not require a license (e.g., 
the sound recording is not copy-
righted); 

(ii) A performance of a sound record-
ing for which the service has pre-
viously obtained a license from the 
Copyright Owner of such sound record-
ing; and 

(iii) An incidental performance that 
both: 

(A) Makes no more than incidental 
use of sound recordings including, but 
not limited to, brief musical transi-
tions in and out of commercials or pro-
gram segments, brief performances 
during news, talk and sports program-
ming, brief background performances 
during disk jockey announcements, 
brief performances during commercials 
of sixty seconds or less in duration, or 
brief performances during sporting or 
other public events; and 

(B) Other than ambient music that is 
background at a public event, does not 
contain an entire sound recording and 
does not feature a particular sound re-
cording of more than thirty seconds (as 
in the case of a sound recording used as 
a theme song). 

(5) Play frequency is the number of 
times a sound recording is publicly per-
formed by a Service during the rel-
evant period, without respect to the 
number of listeners receiving the sound 
recording. If a particular sound record-
ing is transmitted to listeners on a par-
ticular channel or program only once 
during the reporting period, then the 
play frequency is one. If the sound re-
cording is transmitted 10 times during 
the reporting period, then the play fre-
quency is 10. 

(c) Delivery. Reports of Use shall be 
delivered to Collectives that are identi-
fied in the records of the Licensing Di-
vision of the Copyright Office as having 
been designated by determination of 
the Copyright Royalty Judges. Reports 
of Use shall be delivered on or before 
the forty-fifth day after the close of 
each reporting period identified in 
paragraph (d)(3) of this section. 

(d) Report of Use. (1) Separate reports 
not required. A nonsubscription trans-
mission service, preexisting satellite 
digital audio radio service or a new 
subscription service that transmits 
sound recordings pursuant to the statu-
tory license set forth in section 
114(d)(2) of title 17 of the United States 
Code and makes ephemeral 
phonorecords of sound recordings pur-
suant to the statutory license set forth 
in section 112(e) of title 17 of the 
United States Code need not maintain 
a separate Report of Use for each stat-
utory license during the relevant re-
porting periods. 

(2) Content. For a nonsubscription 
transmission service, preexisting sat-
ellite digital audio radio service, new 
subscription service or business estab-
lishment service that transmits sound 
recordings pursuant to the statutory 
license set forth in section 114(d)(2) of 
title 17 of the United States Code, or 
the statutory license set forth in sec-
tion 112(e) of title 17 of the United 
States Code, or both, each Report of 
Use shall contain the following infor-
mation, in the following order, for each 
sound recording transmitted during the 
reporting periods identified in para-
graph (d)(3) of this section: 

(i) The name of the nonsubscription 
transmission service, preexisting sat-
ellite digital audio radio service, new 
subscription service or business estab-
lishment service making the trans-
missions, including the name of the en-
tity filing the Report of Use, if dif-
ferent; 

(ii) The category transmission code 
for the category of transmission oper-
ated by the nonsubscription trans-
mission service, preexisting satellite 
digital audio radio service, new sub-
scription service or business establish-
ment service: 

(A) For eligible nonsubscription 
transmissions other than broadcast si-
mulcasts and transmissions of non- 
music programming; 

(B) For eligible nonsubscription 
transmissions of broadcast simulcast 
programming not reasonably classified 
as news, talk, sports or business pro-
gramming; 
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(C) For eligible nonsubscription 
transmissions of non-music program-
ming reasonably classified as news, 
talk, sports or business programming; 

(D)–(G) [Reserved] 
(H) For transmissions other than 

broadcast simulcasts and trans-
missions of non-music programming 
made by an eligible new subscription 
service; 

(I) For transmissions of broadcast si-
mulcast programming not reasonably 
classified as news, talk, sports or busi-
ness programming made by an eligible 
new subscription service; 

(J) For transmissions of non-music 
programming reasonably classified as 
news, talk, sports or business program-
ming made by an eligible new subscrip-
tion service; and 

(K) For eligible transmissions by a 
business establishment service making 
ephemeral recordings; 

(iii) The featured artist; 
(iv) The sound recording title; 
(v) The International Standard Re-

cording Code (ISRC) or, alternatively 
to the ISRC, the: 

(A) Album title; and 
(B) Marketing label; 
(vi) For a nonsubscription trans-

mission service except those qualifying 
as minimum fee broadcasters: The ac-
tual total performances of the sound 
recording during the reporting period. 

(vii) For a preexisting satellite dig-
ital audio radio service, a new subscrip-
tion service, a business establishment 
service or a nonsubscription service 
qualifying as a minimum fee broad-
caster: The actual total performances 
of the sound recording during the re-
porting period or, alternatively, the 

(A) Aggregate Tuning Hours; 
(B) Channel or program name; and 
(C) Play frequency. 
(3) Reporting period. A Report of Use 

shall be prepared: 
(i) For each calendar month of the 

year by all services other than a non-
subscription service qualifying as a 
minimum fee broadcaster; or 

(ii) For a two-week period (two peri-
ods of 7 consecutive days) for each cal-
endar quarter of the year by a non-
subscription service qualifying as a 
minimum fee broadcaster and the two- 
week period need not consist of con-
secutive weeks, but both weeks must 

be completely within the calendar 
quarter. 

(4) Signature. Reports of Use shall in-
clude a signed statement by the appro-
priate officer or representative of the 
service attesting, under penalty of per-
jury, that the information contained in 
the Report is believed to be accurate 
and is maintained by the service in its 
ordinary course of business. The signa-
ture shall be accompanied by the print-
ed or typewritten name and the title of 
the person signing the Report, and by 
the date of the signature. 

(5) Confidentiality. Copyright owners, 
their agents and Collectives shall not 
disseminate information in the Reports 
of Use to any persons not entitled to it, 
nor utilize the information for pur-
poses other than royalty collection and 
distribution, without consent of the 
service providing the Report of Use. 

(6) Documentation. A Service shall, for 
a period of at least three years from 
the date of service or posting of a Re-
port of Use, keep and retain a copy of 
the Report of Use. 

(e) Format and delivery. (1) Electronic 
format only. Reports of use must be 
maintained and delivered in electronic 
format only, as prescribed in para-
graphs (e)(2) through (8) of this section. 
A hard copy report of use is not per-
missible. 

(2) ASCII text file delivery; facilitation 
by provision of spreadsheet templates. All 
report of use data files must be deliv-
ered in ASCII format. However, to fa-
cilitate such delivery, SoundExchange 
shall post and maintain on its Internet 
Web site a template for creating a re-
port of use using Microsoft’s Excel 
spreadsheet and Corel’s Quattro Pro 
spreadsheet and instruction on how to 
convert such spreadsheets to ASCII 
text files that conform to the format 
specifications set forth below. Further, 
technical support and cost associated 
with the use of spreadsheets is the re-
sponsibility of the service submitting 
the report of use. 

(3) Delivery mechanism. The data con-
tained in a report of use may be deliv-
ered by File Transfer Protocol (FTP), 
e-mail, or CD–ROM according to the 
following specifications: 

(i) A service delivering a report of 
use via FTP must obtain a username, 
password and delivery instructions 
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from SoundExchange. SoundExchange 
shall maintain on a publicly available 
portion of its Web site instructions for 
applying for a username, password and 
delivery instructions. SoundExchange 
shall have 15 days from date of request 
to respond with a username, password 
and delivery instructions. 

(ii) A service delivering a report of 
use via e-mail shall append the report 
as an attachment to the e-mail. The 
main body of the e-mail shall identify: 

(A) The full name and address of the 
service; 

(B) The contact person’s name, tele-
phone number and e-mail address; 

(C) The start and end date of the re-
porting period; 

(D) The number of rows in the data 
file. If the report of use is a file using 
headers, counting of the rows should 
begin with row 15. If the report of use 
is a file without headers, counting of 
the rows should begin with row 1; and 

(E) The name of the file attached. 
(iii) A service delivering a report of 

use via CD–ROM must compress the re-
porting data to fit onto a single CD– 
ROM per reporting period. Each CD– 
ROM shall be submitted with a cover 
letter identifying: 

(A) The full name and address of the 
service; 

(B) The contact person’s name, tele-
phone number and e-mail address; 

(C) The start and end date of the re-
porting period; 

(D) The number of rows in the data 
file. If the report of use is a file using 
headers, counting of the rows should 
begin with row 15. If the report of use 
is a file without headers, counting of 
the rows should begin with row 1; and 

(E) The name of the file attached. 
(4) Delivery address. Reports of use 

shall be delivered to SoundExchange at 
the following address: SoundExchange, 
Inc., 1121 14th Street, NW., Suite 700, 
Washington, DC 20005; (Phone) (202) 640– 
5858; (Facsimile) (202) 640–5859; (E-mail) 
reports@soundexchange.com. 
SoundExchange shall forward elec-
tronic copies of these reports of use to 
all other collectives defined in this sec-
tion. 

(5) File naming. Each data file con-
tained in a report of use must be given 
a name by the service followed by the 
start and end date of the reporting pe-

riod. The start and end date must be 
separated by a dash and in the format 
of year, month, and day 
(YYYYMMDD). Each file name must 
end with the file type extension of 
‘‘.txt’’. (Example: 
AcmeMusicCo20050101–20050331.txt). 

(6) File type and compression. (i) All 
data files must be in ASCII format. 

(ii) A report of use must be com-
pressed in one of the following zipped 
formats: 

(A) .zip—generated using utilities 
such as WinZip and/or UNIX zip com-
mand; 

(B) .Z—generated using UNIX com-
press command; or 

(C) .gz—generated using UNIX gzip 
command. 

(iii) Zipped files shall be named in 
the same fashion as described in para-
graph (e)(5) of this section, except that 
such zipped files shall use the applica-
ble file extension compression name 
described in this paragraph (e)(6). 

(7) Files with headers. (i) If a service 
elects to submit files with headers, the 
following elements, in order, must oc-
cupy the first 14 rows of a report of use: 

(A) Name of service; 
(B) Name of contact person; 
(C) Street address of the service; 
(D) City, state and zip code of the 

service; 
(E) Telephone number of the contact 

person; 
(F) E-mail address of the contact per-

son; 
(G) Start of the reporting period 

(YYYYMMDD); 
(H) End of the reporting period 

(YYYYMMDD); 
(I) Report generation date 

(YYYYMMDD); 
(J) Number of rows in data file, be-

ginning with 15th row; 
(K) Text indicator character; 
(L) Field delimiter character; 
(M) Blank line; and 
(N) Report headers (Featured Artist, 

Sound Recording Title, etc.). 
(ii) Each of the rows described in 

paragraphs (e)(7)(i)(A) through (F) of 
this section must not exceed 255 alpha-
numeric characters. Each of the rows 
described in paragraphs (e)(7)(i)(G) 
through (I) of this section should not 
exceed eight alphanumeric characters. 
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(iii) Data text fields, as required by 
paragraph (d) of this section, begin on 
row 15 of a report of use with headers. 
A carriage return must be at the end of 
each row thereafter. Abbreviations 
within data fields are not permitted. 

(iv) The text indicator character 
must be unique and must never be 
found in the report’s data content. 

(v) The field delimiter character 
must be unique and must never be 
found in the report’s data content. 
Delimiters must be used even when cer-
tain elements are not being reported; 
in such case, the service must denote 
the blank data field with a delimiter in 
the order in which it would have ap-
peared. 

(8) Files without headers. If a service 
elects to submit files without headers, 
the following format requirements 
must be met: 

(i) ASCII delimited format, using 
pipe (|) characters as delimiters, with 
no headers or footers; 

(ii) Carats (∧) should surround 
strings; 

(iii) No carats (∧) should surround 
dates and numbers; 

(iv) A carriage return must be at the 
end of each line; 

(v) All data for one record must be on 
a single line; and 

(vi) Abbreviations within data fields 
are not permitted. 

(f) In any case in which a non-
subscription transmission service, pre-
existing satellite digital audio radio 
service, new subscription service, or 
business establishment service has not 
provided a report of use required under 
this section for use of sound recordings 
under section 112(e) or section 114 of 
title 17 of the United States Code, or 
both, prior to January 1, 2010, reports 
of use for the corresponding calendar 
year filed by other services of the same 
type shall serve as the reports of use 
for the non-reporting service, solely for 
purposes of distribution of any cor-
responding royalties by the Collective. 

[74 FR 52423, Oct. 13, 2009, as amended at 76 
FR 45696, Aug. 1, 2011] 

§ 370.5 Designated collection and dis-
tribution organizations for reports 
of use of sound recordings under 
statutory license. 

(a) General. This section prescribes 
rules under which reports of use shall 
be collected and distributed under sec-
tion 114(f) of title 17 of the United 
States Code, and under which reports 
of such use shall be kept and made 
available. 

(b) Notice of Designation as Collective 
under Statutory License. A Collective 
shall file with the Licensing Division 
of the Copyright Office and post and 
make available online a ‘‘Notice of 
Designation as Collective under Statu-
tory License,’’ which shall be identified 
as such by prominent caption or head-
ing, and shall contain the following in-
formation: 

(1) The Collective name, address, 
telephone number and facsimile num-
ber; 

(2) A statement that the Collective 
has been designated for collection and 
distribution of performance royalties 
under statutory license for digital 
transmission of sound recordings; and 

(3) Information on how to gain access 
to the online Web site or home page of 
the Collective, where information may 
be posted under this part concerning 
the use of sound recordings under stat-
utory license. The address of the Li-
censing Division is: Library of Con-
gress, Copyright Office, Licensing Divi-
sion, 101 Independence Avenue, SE., 
Washington, DC 20557–6400. 

(c) Annual Report. The Collective will 
post and make available online, for the 
duration of one year, an Annual Report 
on how the Collective operates, how 
royalties are collected and distributed, 
and what the Collective spent that fis-
cal year on administrative expenses. 

(d) Inspection of Reports of Use by 
copyright owners. The Collective shall 
make copies of the Reports of Use for 
the preceding three years available for 
inspection by any sound recording 
copyright owner, without charge, dur-
ing normal office hours upon reason-
able notice. The Collective shall predi-
cate inspection of Reports of Use upon 
information relating to identity, loca-
tion and status as a sound recording 
copyright owner, and the copyright 
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owner’s written agreement not to uti-
lize the information for purposes other 
than royalty collection and distribu-
tion, and determining compliance with 
statutory license requirements, with-
out express consent of the Service pro-
viding the Report of Use. The Collec-
tive shall render its best efforts to lo-
cate copyright owners in order to make 
available reports of use, and such ef-
forts shall include searches in Copy-
right Office public records and pub-
lished directories of sound recording 
copyright owners. 

(e) Confidentiality. Copyright owners, 
their agents, and Collectives shall not 
disseminate information in the Reports 
of Use to any persons not entitled to it, 
nor utilize the information for pur-

poses other than royalty collection and 
distribution, and determining compli-
ance with statutory license require-
ments, without express consent of the 
Service providing the Report of Use. 

(f) Termination and dissolution. If a 
Collective terminates its collection 
and distribution operations prior to the 
close of its term of designation, the 
Collective shall notify the Licensing 
Division of the Copyright Office, the 
Copyright Royalty Board and all Serv-
ices transmitting sound recordings 
under statutory license, by certified or 
registered mail. The dissolving Collec-
tive shall provide each such Service 
with information identifying the copy-
right owners it has served. 
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SUBCHAPTER E—RATES AND TERMS FOR STATUTORY 
LICENSES 

PART 380—RATES AND TERMS FOR 
CERTAIN ELIGIBLE NON-
SUBSCRIPTION TRANSMISSIONS, 
NEW SUBSCRIPTION SERVICES 
AND THE MAKING OF EPHEM-
ERAL REPRODUCTIONS 

Subpart A—Commercial Webcasters and 
Noncommercial Webcasters 

Sec. 
380.1 General. 
380.2 Definitions. 
380.3 Royalty fees for the public perform-

ance of sound recordings and for ephem-
eral recordings. 

380.4 Terms for making payment of royalty 
fees and statements of account. 

380.5 Confidential Information. 
380.6 Verification of royalty payments. 
380.7 Verification of royalty distributions. 
380.8 Unclaimed funds. 

Subpart B—Broadcasters 

Sec. 
380.10 General. 
380.11 Definitions. 
380.12 Royalty fees for the public perform-

ance of sound recordings and for ephem-
eral recordings. 

380.13 Terms for making payment of royalty 
fees and statements of account. 

380.14 Confidential Information. 
380.15 Verification of royalty payments. 
380.16 Verification of royalty distributions. 
380.17 Unclaimed funds. 

Subpart C—Noncommercial Educational 
Webcasters 

Sec. 
380.20 General. 
380.21 Definitions. 
380.22 Royalty fees for the public perform-

ance of sound recordings and for ephem-
eral recordings 

380.23 Terms for making payment of royalty 
fees and statements of account. 

380.24 Confidential Information. 
380.25 Verification of royalty payments. 
380.26 Verification of royalty distributions. 
380.27 Unclaimed funds. 

AUTHORITY: 17 U.S.C. 112(e), 114(f), 804(b)(3). 

SOURCE: 79 FR 23127, Apr. 25, 2014, unless 
otherwise noted. 

Subpart A—Commercial 
Webcasters and Noncommer-
cial Webcasters 

§ 380.1 General. 
(a) Scope. This subpart establishes 

rates and terms of royalty payments 
for the public performance of sound re-
cordings in certain digital trans-
missions by Licensees as set forth in 
this subpart in accordance with the 
provisions of 17 U.S.C. 114, and the 
making of Ephemeral Recordings by 
Licensees in accordance with the provi-
sions of 17 U.S.C. 112(e), during the pe-
riod January 1, 2011, through December 
31, 2015. 

(b) Legal compliance. Licensees rely-
ing upon the statutory licenses set 
forth in 17 U.S.C. 112(e) and 114 shall 
comply with the requirements of those 
sections, the rates and terms of this 
subpart, and any other applicable regu-
lations. 

(c) Relationship to voluntary agree-
ments. Notwithstanding the royalty 
rates and terms established in this sub-
part, the rates and terms of any license 
agreements entered into by Copyright 
Owners and Licensees shall apply in 
lieu of the rates and terms of this sub-
part to transmission within the scope 
of such agreements. 

§ 380.2 Definitions. 
For purposes of this subpart, the fol-

lowing definitions shall apply: 
Aggregate Tuning Hours (ATH) means 

the total hours of programming that 
the Licensee has transmitted during 
the relevant period to all listeners 
within the United States from all chan-
nels and stations that provide audio 
programming consisting, in whole or in 
part, of eligible nonsubscription trans-
missions or noninteractive digital 
audio transmissions as part of a new 
subscription service, less the actual 
running time of any sound recordings 
for which the Licensee has obtained di-
rect licenses apart from 17 U.S.C. 
114(d)(2) or which do not require a li-
cense under United States copyright 
law. By way of example, if a service 
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transmitted one hour of programming 
to 10 simultaneous listeners, the serv-
ice’s Aggregate Tuning Hours would 
equal 10. If 3 minutes of that hour con-
sisted of transmission of a directly li-
censed recording, the service’s Aggre-
gate Tuning Hours would equal 9 hours 
and 30 minutes. As an additional exam-
ple, if one listener listened to a service 
for 10 hours (and none of the recordings 
transmitted during that time was di-
rectly licensed), the service’s Aggre-
gate Tuning Hours would equal 10. 

Broadcaster is a type of Licensee that 
owns and operates a terrestrial AM or 
FM radio station that is licensed by 
the Federal Communications Commis-
sion. 

Collective is the collection and dis-
tribution organization that is des-
ignated by the Copyright Royalty 
Judges. For the 2011–2015 license pe-
riod, the Collective is SoundExchange, 
Inc. 

Commercial Webcaster is a Licensee, 
other than a Noncommercial 
Webcaster, that makes eligible digital 
audio transmissions. 

Copyright Owners are sound recording 
copyright owners who are entitled to 
royalty payments made under this sub-
part pursuant to the statutory licenses 
under 17 U.S.C. 112(e) and 114. 

Ephemeral Recording is a phonorecord 
created for the purpose of facilitating a 
transmission of a public performance 
of a sound recording under a statutory 
license in accordance with 17 U.S.C. 
114, and subject to the limitations spec-
ified in 17 U.S.C. 112(e). 

Licensee is a person that has obtained 
a statutory license under 17 U.S.C. 114, 
and the implementing regulations, to 
make eligible nonsubscription trans-
missions, or noninteractive digital 
audio transmissions as part of a new 
subscription service (as defined in 17 
U.S.C. 114(j)(8)) other than a Service as 
defined in § 383.2(h) of this chapter, or 
that has obtained a statutory license 
under 17 U.S.C. 112(e), and the imple-
menting regulations, to make Ephem-
eral Recordings for use in facilitating 
such transmissions, but that is not— 

(1) A Broadcaster as defined in 
§ 380.11; or 

(2) A Noncommercial Educational 
Webcaster as defined in § 380.21. 

Noncommercial Webcaster is a Licensee 
that makes eligible digital audio trans-
missions and: 

(1) Is exempt from taxation under 
section 501 of the Internal Revenue 
Code of 1986 (26 U.S.C. 501), 

(2) Has applied in good faith to the 
Internal Revenue Service for exemp-
tion from taxation under section 501 of 
the Internal Revenue Code and has a 
commercially reasonable expectation 
that such exemption shall be granted, 
or 

(3) Is operated by a State or posses-
sion or any governmental entity or 
subordinate thereof, or by the United 
States or District of Columbia, for ex-
clusively public purposes. 

Performance is each instance in which 
any portion of a sound recording is 
publicly performed to a listener by 
means of a digital audio transmission 
(e.g., the delivery of any portion of a 
single track from a compact disc to one 
listener) but excluding the following: 

(1) A performance of a sound record-
ing that does not require a license (e.g., 
a sound recording that is not copy-
righted); 

(2) A performance of a sound record-
ing for which the service has pre-
viously obtained a license from the 
Copyright Owner of such sound record-
ing; and 

(3) An incidental performance that 
both: 

(i) Makes no more than incidental 
use of sound recordings including, but 
not limited to, brief musical transi-
tions in and out of commercials or pro-
gram segments, brief performances 
during news, talk and sports program-
ming, brief background performances 
during disk jockey announcements, 
brief performances during commercials 
of sixty seconds or less in duration, or 
brief performances during sporting or 
other public events, and 

(ii) Other than ambient music that is 
background at a public event, does not 
contain an entire sound recording and 
does not feature a particular sound re-
cording of more than thirty seconds (as 
in the case of a sound recording used as 
a theme song). 

Performers means the independent ad-
ministrators identified in 17 U.S.C. 
114(g)(2)(B) and (C) and the parties 
identified in 17 U.S.C. 114(g)(2)(D). 
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Qualified Auditor is a Certified Public 
Accountant. 

Side Channel is a channel on the Web 
site of a Broadcaster which channel 
transmits eligible transmissions that 
are not simultaneously transmitted 
over the air by the Broadcaster. 

§ 380.3 Royalty fees for the public per-
formance of sound recordings and 
for ephemeral recordings. 

(a) Royalty rates. Royalty rates and 
fees for eligible digital transmissions 
of sound recordings made pursuant to 
17 U.S.C. 114, and the making of ephem-
eral recordings pursuant to 17 U.S.C. 
112(e) are as follows: 

(1) Commercial Webcasters. For all dig-
ital audio transmissions, including si-
multaneous digital audio retrans-
missions of over-the-air AM or FM 
radio broadcasts, and related Ephem-
eral Recordings, a Commercial 
Webcaster will pay a royalty of: $0.0019 
per performance for 2011; $0.0021 per 
performance for 2012; $0.0021 per per-
formance for 2013; $0.0023 per perform-
ance for 2014; and $0.0023 per perform-
ance for 2015. 

(2) Noncommercial Webcasters. (i) For 
all digital audio transmissions totaling 
not more than 159,140 Aggregate Tun-
ing Hours (ATH) in a month, including 
simultaneous digital audio retrans-
missions of over-the-air AM or FM 
radio broadcasts, and related Ephem-
eral Recordings, a Noncommercial 
Webcaster will pay an annual per chan-
nel or per station performance royalty 
of $500 in 2011, 2012, 2013, 2014, and 2015. 

(ii) For all digital audio trans-
missions totaling in excess of 159,140 
Aggregate Tuning Hours (ATH) in a 
month, including simultaneous digital 
audio retransmissions of over-the-air 
AM or FM radio broadcasts, and re-
lated Ephemeral Recordings, a Non-
commercial Webcaster will pay a roy-
alty of: $0.0019 per performance for 2011; 
$0.0021 per performance for 2012; $0.0021 
per performance for 2013; $0.0023 per 
performance for 2014; and $0.0023 per 
performance for 2015. 

(b) Minimum fee—(1) Commercial 
Webcasters. Each Commercial 
Webcaster will pay an annual, non-
refundable minimum fee of $500 for 
each calendar year or part of a cal-
endar year of the period 2011–2015 dur-

ing which it is a Licensee pursuant to 
17 U.S.C. 112(e) or 114. This annual min-
imum fee is payable for each individual 
channel and each individual station 
maintained by Commercial Webcasters, 
and is also payable for each individual 
Side Channel maintained by Broad-
casters who are Commercial 
Webcasters, provided that a Commer-
cial Webcaster shall not be required to 
pay more than $50,000 per calendar year 
in minimum fees in the aggregate (for 
100 or more channels or stations). For 
each such Commercial Webcaster, the 
annual minimum fee described in this 
paragraph (b)(1) shall constitute the 
minimum fees due under both 17 U.S.C. 
112(e)(4) and 114(f)(2)(B). Upon payment 
of the minimum fee, the Commercial 
Webcaster will receive a credit in the 
amount of the minimum fee against 
any additional royalty fees payable in 
the same calendar year. 

(2) Noncommercial Webcasters. Each 
Noncommercial Webcaster will pay an 
annual, nonrefundable minimum fee of 
$500 for each calendar year or part of a 
calendar year of the period 2011–2015 
during which it is a Licensee pursuant 
to 17 U.S.C. 112(e) or 114. This annual 
minimum fee is payable for each indi-
vidual channel and each individual sta-
tion maintained by Noncommercial 
Webcasters, and is also payable for 
each individual Side Channel main-
tained by Broadcasters who are Non-
commercial Webcasters. For each such 
Noncommercial Webcaster, the annual 
minimum fee described in this para-
graph (b)(2) shall constitute the min-
imum fees due under both 17 U.S.C. 
112(e)(4) and 114(f)(2)(B). Upon payment 
of the minimum fee, the Noncommer-
cial Webcaster will receive a credit in 
the amount of the minimum fee 
against any additional royalty fees 
payable in the same calendar year. 

(c) Ephemeral recordings. The royalty 
payable under 17 U.S.C. 112(e) for the 
making of all Ephemeral Recordings 
used by the Licensee solely to facili-
tate transmissions for which it pays 
royalties shall be included within, and 
constitute 5% of, the total royalties 
payable under 17 U.S.C. 112(e) and 114. 
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§ 380.4 Terms for making payment of 
royalty fees and statements of ac-
count. 

(a) Payment to the Collective. A Li-
censee shall make the royalty pay-
ments due under § 380.3 to the Collec-
tive. 

(b) Designation of the Collective. (1) 
Until such time as a new designation is 
made, SoundExchange, Inc., is des-
ignated as the Collective to receive 
statements of account and royalty pay-
ments from Licensees due under § 380.3 
and to distribute such royalty pay-
ments to each Copyright Owner and 
Performer, or their designated agents, 
entitled to receive royalties under 17 
U.S.C. 112(e) or 114(g). 

(2) If SoundExchange, Inc. should dis-
solve or cease to be governed by a 
board consisting of equal numbers of 
representatives of Copyright Owners 
and Performers, then it shall be re-
placed by a successor Collective upon 
the fulfillment of the requirements set 
forth in paragraph (b)(2)(i) of this sec-
tion. 

(i) By a majority vote of the nine 
Copyright Owner representatives and 
the nine Performer representatives on 
the SoundExchange board as of the last 
day preceding the condition precedent 
in paragraph (b)(2) of this section, such 
representatives shall file a petition 
with the Copyright Royalty Judges 
designating a successor to collect and 
distribute royalty payments to Copy-
right Owners and Performers entitled 
to receive royalties under 17 U.S.C. 
112(e) or 114(g) that have themselves 
authorized the Collective. 

(ii) The Copyright Royalty Judges 
shall publish in the FEDERAL REGISTER 
within 30 days of receipt of a petition 
filed under paragraph (b)(2)(i) of this 
section an order designating the Col-
lective named in such petition. 

(c) Monthly payments. A Licensee 
shall make any payments due under 
§ 380.3 on a monthly basis on or before 
the 45th day after the end of each 
month for that month. All monthly 
payments shall be rounded to the near-
est cent. 

(d) Minimum payments. A Licensee 
shall make any minimum payment due 
under § 380.3(b) by January 31 of the ap-
plicable calendar year, except that 
payment for a Licensee that has not 

previously made eligible nonsubscrip-
tion transmissions, noninteractive dig-
ital audio transmissions as part of a 
new subscription service or Ephemeral 
Recordings pursuant to the licenses in 
17 U.S.C. 114 and/or 17 U.S.C. 112(e) 
shall be due by the 45th day after the 
end of the month in which the Licensee 
commences to do so. 

(e) Late payments and statements of ac-
count. A Licensee shall pay a late fee of 
1.5% per month, or the highest lawful 
rate, whichever is lower, for any pay-
ment and/or statement of account re-
ceived by the Collective after the due 
date. Late fees shall accrue from the 
due date until payment and the related 
statement of account are received by 
the Collective. 

(f) Statements of account. Any pay-
ment due under § 380.3 shall be accom-
panied by a corresponding statement of 
account. A statement of account shall 
contain the following information: 

(1) Such information as is necessary 
to calculate the accompanying royalty 
payment; 

(2) The name, address, business title, 
telephone number, facsimile number (if 
any), electronic mail address and other 
contact information of the person to be 
contacted for information or questions 
concerning the content of the state-
ment of account; 

(3) The signature of: 
(i) The owner of the Licensee or a 

duly authorized agent of the owner, if 
the Licensee is not a partnership or 
corporation; 

(ii) A partner or delegee, if the Li-
censee is a partnership; or 

(iii) An officer of the corporation, if 
the Licensee is a corporation. 

(4) The printed or typewritten name 
of the person signing the statement of 
account; 

(5) The date of signature; 
(6) If the Licensee is a partnership or 

corporation, the title or official posi-
tion held in the partnership or corpora-
tion by the person signing the state-
ment of account; 

(7) A certification of the capacity of 
the person signing; and 

(8) A statement to the following ef-
fect: 

I, the undersigned owner or agent of 
the Licensee, or officer or partner, 
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have examined this statement of ac-
count and hereby state that it is true, 
accurate, and complete to my knowl-
edge after reasonable due diligence. 

(g) Distribution of royalties. (1) The 
Collective shall promptly distribute 
royalties received from Licensees to 
Copyright Owners and Performers, or 
their designated agents, that are enti-
tled to such royalties. The Collective 
shall only be responsible for making 
distributions to those Copyright Own-
ers, Performers, or their designated 
agents who provide the Collective with 
such information as is necessary to 
identify the correct recipient. The Col-
lective shall distribute royalties on a 
basis that values all performances by a 
Licensee equally based upon the infor-
mation provided under the reports of 
use requirements for Licensees con-
tained in § 370.4 of this chapter. 

(2) If the Collective is unable to lo-
cate a Copyright Owner or Performer 
entitled to a distribution of royalties 
under paragraph (g)(1) of this section 
within 3 years from the date of pay-
ment by a Licensee, such royalties 
shall be handled in accordance with 
§ 380.8. 

(h) Retention of records. Books and 
records of a Licensee and of the Collec-
tive relating to payments of and dis-
tributions of royalties shall be kept for 
a period of not less than the prior 3 cal-
endar years. 

§ 380.5 Confidential Information. 
(a) Definition. For purposes of this 

subpart, ‘‘Confidential Information’’ 
shall include the statements of account 
and any information contained therein, 
including the amount of royalty pay-
ments, and any information pertaining 
to the statements of account reason-
ably designated as confidential by the 
Licensee submitting the statement. 

(b) Exclusion. Confidential Informa-
tion shall not include documents or in-
formation that at the time of delivery 
to the Collective are public knowledge. 
The party claiming the benefit of this 
provision shall have the burden of 
proving that the disclosed information 
was public knowledge. 

(c) Use of Confidential Information. In 
no event shall the Collective use any 
Confidential Information for any pur-
pose other than royalty collection and 

distribution and activities related di-
rectly thereto. 

(d) Disclosure of Confidential Informa-
tion. Access to Confidential Informa-
tion shall be limited to: 

(1) Those employees, agents, attor-
neys, consultants and independent con-
tractors of the Collective, subject to an 
appropriate confidentiality agreement, 
who are engaged in the collection and 
distribution of royalty payments here-
under and activities related thereto, 
for the purpose of performing such du-
ties during the ordinary course of their 
work and who require access to the 
Confidential Information; 

(2) An independent and Qualified 
Auditor, subject to an appropriate con-
fidentiality agreement, who is author-
ized to act on behalf of the Collective 
with respect to verification of a Li-
censee’s statement of account pursuant 
to § 380.6 or on behalf of a Copyright 
Owner or Performer with respect to the 
verification of royalty distributions 
pursuant to § 380.7; 

(3) Copyright Owners and Performers, 
including their designated agents, 
whose works have been used under the 
statutory licenses set forth in 17 U.S.C. 
112(e) and 114 by the Licensee whose 
Confidential Information is being sup-
plied, subject to an appropriate con-
fidentiality agreement, and including 
those employees, agents, attorneys, 
consultants and independent contrac-
tors of such Copyright Owners and Per-
formers and their designated agents, 
subject to an appropriate confiden-
tiality agreement, for the purpose of 
performing their duties during the or-
dinary course of their work and who re-
quire access to the Confidential Infor-
mation; and 

(4) In connection with future pro-
ceedings under 17 U.S.C. 112(e) and 114 
before the Copyright Royalty Judges, 
and under an appropriate protective 
order, attorneys, consultants and other 
authorized agents of the parties to the 
proceedings or the courts. 

(e) Safeguarding of Confidential Infor-
mation. The Collective and any person 
identified in paragraph (d) of this sec-
tion shall implement procedures to 
safeguard against unauthorized access 
to or dissemination of any Confidential 
Information using a reasonable stand-
ard of care, but no less than the same 

VerDate Sep<11>2014 10:45 Oct 28, 2014 Jkt 232145 PO 00000 Frm 00790 Fmt 8010 Sfmt 8010 Y:\SGML\232145.XXX 232145w
re

ie
r-

av
ile

s 
on

 D
S

K
5T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



781 

Copyright Royalty Board, Library of Congress § 380.7 

degree of security used to protect Con-
fidential Information or similarly sen-
sitive information belonging to the 
Collective or person. 

§ 380.6 Verification of royalty pay-
ments. 

(a) General. This section prescribes 
procedures by which the Collective 
may verify the royalty payments made 
by a Licensee. 

(b) Frequency of verification. The Col-
lective may conduct a single audit of a 
Licensee, upon reasonable notice and 
during reasonable business hours, dur-
ing any given calendar year, for any or 
all of the prior 3 calendar years, but no 
calendar year shall be subject to audit 
more than once. 

(c) Notice of intent to audit. The Col-
lective must file with the Copyright 
Royalty Judges a notice of intent to 
audit a particular Licensee, which 
shall, within 30 days of the filing of the 
notice, publish in the FEDERAL REG-
ISTER a notice announcing such filing. 
The notification of intent to audit 
shall be served at the same time on the 
Licensee to be audited. Any such audit 
shall be conducted by an independent 
and Qualified Auditor identified in the 
notice, and shall be binding on all par-
ties. 

(d) Acquisition and retention of report. 
The Licensee shall use commercially 
reasonable efforts to obtain or to pro-
vide access to any relevant books and 
records maintained by third parties for 
the purpose of the audit. The Collective 
shall retain the report of the 
verification for a period of not less 
than 3 years. 

(e) Acceptable verification procedure. 
An audit, including underlying paper-
work, which was performed in the ordi-
nary course of business according to 
generally accepted auditing standards 
by an independent and Qualified Audi-
tor, shall serve as an acceptable 
verification procedure for all parties 
with respect to the information that is 
within the scope of the audit. 

(f) Consultation. Before rendering a 
written report to the Collective, except 
where the auditor has a reasonable 
basis to suspect fraud and disclosure 
would, in the reasonable opinion of the 
auditor, prejudice the investigation of 
such suspected fraud, the auditor shall 

review the tentative written findings of 
the audit with the appropriate agent or 
employee of the Licensee being audited 
in order to remedy any factual errors 
and clarify any issues relating to the 
audit; Provided that an appropriate 
agent or employee of the Licensee rea-
sonably cooperates with the auditor to 
remedy promptly any factual errors or 
clarify any issues raised by the audit. 

(g) Costs of the verification procedure. 
The Collective shall pay the cost of the 
verification procedure, unless it is fi-
nally determined that there was an un-
derpayment of 10% or more, in which 
case the Licensee shall, in addition to 
paying the amount of any under-
payment, bear the reasonable costs of 
the verification procedure. 

§ 380.7 Verification of royalty distribu-
tions. 

(a) General. This section prescribes 
procedures by which any Copyright 
Owner or Performer may verify the 
royalty distributions made by the Col-
lective; provided, however, that noth-
ing contained in this section shall 
apply to situations where a Copyright 
Owner or Performer and the Collective 
have agreed as to proper verification 
methods. 

(b) Frequency of verification. A Copy-
right Owner or Performer may conduct 
a single audit of the Collective upon 
reasonable notice and during reason-
able business hours, during any given 
calendar year, for any or all of the 
prior 3 calendar years, but no calendar 
year shall be subject to audit more 
than once. 

(c) Notice of intent to audit. A Copy-
right Owner or Performer must file 
with the Copyright Royalty Judges a 
notice of intent to audit the Collective, 
which shall, within 30 days of the filing 
of the notice, publish in the FEDERAL 
REGISTER a notice announcing such fil-
ing. The notification of intent to audit 
shall be served at the same time on the 
Collective. Any audit shall be con-
ducted by an independent and Qualified 
Auditor identified in the notice, and 
shall be binding on all Copyright Own-
ers and Performers. 

(d) Acquisition and retention of report. 
The Collective shall use commercially 
reasonable efforts to obtain or to pro-
vide access to any relevant books and 
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records maintained by third parties for 
the purpose of the audit. The Copyright 
Owner or Performer requesting the 
verification procedure shall retain the 
report of the verification for a period of 
not less than 3 years. 

(e) Acceptable verification procedure. 
An audit, including underlying paper-
work, which was performed in the ordi-
nary course of business according to 
generally accepted auditing standards 
by an independent and Qualified Audi-
tor, shall serve as an acceptable 
verification procedure for all parties 
with respect to the information that is 
within the scope of the audit. 

(f) Consultation. Before rendering a 
written report to a Copyright Owner or 
Performer, except where the auditor 
has a reasonable basis to suspect fraud 
and disclosure would, in the reasonable 
opinion of the auditor, prejudice the in-
vestigation of such suspected fraud, the 
auditor shall review the tentative writ-
ten findings of the audit with the ap-
propriate agent or employee of the Col-
lective in order to remedy any factual 
errors and clarify any issues relating 
to the audit; Provided that the appro-
priate agent or employee of the Collec-
tive reasonably cooperates with the 
auditor to remedy promptly any fac-
tual errors or clarify any issues raised 
by the audit. 

(g) Costs of the verification procedure. 
The Copyright Owner or Performer re-
questing the verification procedure 
shall pay the cost of the procedure, un-
less it is finally determined that there 
was an underpayment of 10% or more, 
in which case the Collective shall, in 
addition to paying the amount of any 
underpayment, bear the reasonable 
costs of the verification procedure. 

§ 380.8 Unclaimed funds. 
If the Collective is unable to identify 

or locate a Copyright Owner or Per-
former who is entitled to receive a roy-
alty distribution under this subpart, 
the Collective shall retain the required 
payment in a segregated trust account 
for a period of 3 years from the date of 
distribution. No claim to such distribu-
tion shall be valid after the expiration 
of the 3-year period. After expiration of 
this period, the Collective may apply 
the unclaimed funds to offset any costs 
deductible under 17 U.S.C. 114(g)(3). The 

foregoing shall apply notwithstanding 
the common law or statutes of any 
State. 

Subpart B—Broadcasters 

§ 380.10 General. 

(a) Scope. This subpart establishes 
rates and terms of royalty payments 
for the public performance of sound re-
cordings in certain digital trans-
missions made by Broadcasters as set 
forth herein in accordance with the 
provisions of 17 U.S.C. 114, and the 
making of Ephemeral Recordings by 
Broadcasters as set forth herein in ac-
cordance with the provisions of 17 
U.S.C. 112(e), during the period Janu-
ary 1, 2011, through December 31, 2015. 

(b) Legal compliance. Broadcasters re-
lying upon the statutory licenses set 
forth in 17 U.S.C. 112(e) and 114 shall 
comply with the requirements of those 
sections, the rates and terms of this 
subpart, and any other applicable regu-
lations not inconsistent with the rates 
and terms set forth herein. 

(c) Relationship to voluntary agree-
ments. Notwithstanding the royalty 
rates and terms established in this sub-
part, the rates and terms of any license 
agreements entered into by Copyright 
Owners and digital audio services shall 
apply in lieu of the rates and terms of 
this subpart to transmission within the 
scope of such agreements. 

§ 380.11 Definitions. 

For purposes of this subpart, the fol-
lowing definitions shall apply: 

Aggregate Tuning Hours means the 
total hours of programming that the 
Broadcaster has transmitted during 
the relevant period to all listeners 
within the United States from any 
channels and stations that provide 
audio programming consisting, in 
whole or in part, of Eligible Trans-
missions. 

Broadcaster means an entity that: 
(1) Has a substantial business owning 

and operating one or more terrestrial 
AM or FM radio stations that are li-
censed as such by the Federal Commu-
nications Commission; 

(2) Has obtained a compulsory license 
under 17 U.S.C. 112(e) and 114 and the 
implementing regulations therefor to 
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make Eligible Transmissions and re-
lated ephemeral recordings; 

(3) Complies with all applicable pro-
visions of Sections 112(e) and 114 and 
applicable regulations; and 

(4) Is not a noncommercial webcaster 
as defined in 17 U.S.C. 114(f)(5)(E)(i). 

Broadcaster Webcasts mean eligible 
nonsubscription transmissions made by 
a Broadcaster over the Internet that 
are not Broadcast Retransmissions. 

Broadcast Retransmissions mean eligi-
ble nonsubscription transmissions 
made by a Broadcaster over the Inter-
net that are retransmissions of terres-
trial over-the-air broadcast program-
ming transmitted by the Broadcaster 
through its AM or FM radio station, 
including ones with substitute adver-
tisements or other programming occa-
sionally substituted for programming 
for which requisite licenses or clear-
ances to transmit over the Internet 
have not been obtained. For the avoid-
ance of doubt, a Broadcast Retrans-
mission does not include programming 
that does not require a license under 
United States copyright law or that is 
transmitted on an Internet-only side 
channel. 

Collective is the collection and dis-
tribution organization that is des-
ignated by the Copyright Royalty 
Judges. For the 2011–2015 license pe-
riod, the Collective is SoundExchange, 
Inc. 

Copyright Owners are sound recording 
copyright owners who are entitled to 
royalty payments made under this sub-
part pursuant to the statutory licenses 
under 17 U.S.C. 112(e) and 114(f). 

Eligible Transmission shall mean ei-
ther a Broadcaster Webcast or a Broad-
cast Retransmission. 

Ephemeral Recording is a phonorecord 
created for the purpose of facilitating 
an Eligible Transmission of a public 
performance of a sound recording under 
a statutory license in accordance with 
17 U.S.C. 114(f), and subject to the limi-
tations specified in 17 U.S.C. 112(e). 

Performance is each instance in which 
any portion of a sound recording is 
publicly performed to a listener by 
means of a digital audio transmission 
(e.g., the delivery of any portion of a 
single track from a compact disc to one 
listener) but excluding the following: 

(1) A performance of a sound record-
ing that does not require a license (e.g., 
a sound recording that is not copy-
righted); 

(2) A performance of a sound record-
ing for which the Broadcaster has pre-
viously obtained a license from the 
Copyright Owner of such sound record-
ing; and 

(3) An incidental performance that 
both: 

(i) Makes no more than incidental 
use of sound recordings including, but 
not limited to, brief musical transi-
tions in and out of commercials or pro-
gram segments, brief performances 
during news, talk and sports program-
ming, brief background performances 
during disk jockey announcements, 
brief performances during commercials 
of sixty seconds or less in duration, or 
brief performances during sporting or 
other public events, and 

(ii) Other than ambient music that is 
background at a public event, does not 
contain an entire sound recording and 
does not feature a particular sound re-
cording of more than thirty seconds (as 
in the case of a sound recording used as 
a theme song). 

Performers means the independent ad-
ministrators identified in 17 U.S.C. 
114(g)(2)(B) and (C) and the parties 
identified in 17 U.S.C. 114(g)(2)(D). 

Qualified Auditor is a Certified Public 
Accountant. 

Small Broadcaster is a Broadcaster 
that, for any of its channels and sta-
tions (determined as provided in 
§ 380.12(c)) over which it transmits 
Broadcast Retransmissions, and for all 
of its channels and stations over which 
it transmits Broadcaster Webcasts in 
the aggregate, in any calendar year in 
which it is to be considered a Small 
Broadcaster, meets the following addi-
tional eligibility criteria: 

(1) During the prior year it made Eli-
gible Transmissions totaling less than 
27,777 Aggregate Tuning Hours; and 

(2) During the applicable year it rea-
sonably expects to make Eligible 
Transmissions totaling less than 27,777 
Aggregate Tuning Hours; provided 
that, one time during the period 2011– 
2015, a Broadcaster that qualified as a 
Small Broadcaster under the foregoing 
definition as of January 31 of one year, 
elected Small Broadcaster status for 
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that year, and unexpectedly made Eli-
gible Transmissions on one or more 
channels or stations in excess of 27,777 
aggregate tuning hours during that 
year, may choose to be treated as a 
Small Broadcaster during the following 
year notwithstanding paragraph (1) of 
the definition of ‘‘Small Broadcaster’’ 
if it implements measures reasonably 
calculated to ensure that it will not 
make Eligible Transmissions exceeding 
27,777 aggregate tuning hours during 
that following year. As to channels or 
stations over which a Broadcaster 
transmits Broadcast Retransmissions, 
the Broadcaster may elect Small 
Broadcaster status only with respect to 
any of its channels or stations that 
meet all of the foregoing criteria. 

§ 380.12 Royalty fees for the public 
performance of sound recordings 
and for ephemeral recordings. 

(a) Royalty rates. Royalties for Eligi-
ble Transmissions made pursuant to 17 
U.S.C. 114, and the making of related 
ephemeral recordings pursuant to 17 
U.S.C. 112(e), shall, except as provided 
in § 380.13(g)(3), be payable on a per-per-
formance basis, as follows: 

(1) 2011: $0.0017; 
(2) 2012: $0.0020; 
(3) 2013: $0.0022; 
(4) 2014: $0.0023; 
(5) 2015: $0.0025. 
(b) Ephemeral royalty. The royalty 

payable under 17 U.S.C. 112(e) for any 
reproduction of a phonorecord made by 
a Broadcaster during this license pe-
riod and used solely by the Broadcaster 
to facilitate transmissions for which it 
pays royalties as and when provided in 
this section is deemed to be included 
within such royalty payments and to 
equal the percentage of such royalty 
payments determined by the Copyright 
Royalty Judges for other webcasting as 
set forth in § 380.3. 

(c) Minimum fee. Each Broadcaster 
will pay an annual, nonrefundable min-
imum fee of $500 for each of its indi-
vidual channels, including each of its 
individual side channels, and each of 
its individual stations, through which 
(in each case) it makes Eligible Trans-
missions, for each calendar year or 
part of a calendar year during 2011–2015 
during which the Broadcaster is a li-
censee pursuant to licenses under 17 

U.S.C. 112(e) and 114, provided that a 
Broadcaster shall not be required to 
pay more than $50,000 in minimum fees 
in the aggregate (for 100 or more chan-
nels or stations). For the purpose of 
this subpart, each individual stream 
(e.g., HD radio side channels, different 
stations owned by a single licensee) 
will be treated separately and be sub-
ject to a separate minimum, except 
that identical streams for simulcast 
stations will be treated as a single 
stream if the streams are available at a 
single Uniform Resource Locator 
(URL) and performances from all such 
stations are aggregated for purposes of 
determining the number of payable 
performances hereunder. Upon pay-
ment of the minimum fee, the Broad-
caster will receive a credit in the 
amount of the minimum fee against 
any additional royalties payable for 
the same calendar year for the same 
channel or station. In addition, an 
electing Small Broadcaster also shall 
pay a $100 annual fee (the ‘‘Proxy Fee’’) 
to the Collective for the reporting 
waiver discussed in § 380.13(g)(2). 

§ 380.13 Terms for making payment of 
royalty fees and statements of ac-
count. 

(a) Payment to the Collective. A Broad-
caster shall make the royalty pay-
ments due under § 380.12 to the Collec-
tive. 

(b) Designation of the Collective. (1) 
Until such time as a new designation is 
made, SoundExchange, Inc., is des-
ignated as the Collective to receive 
statements of account and royalty pay-
ments from Broadcasters due under 
§ 380.12 and to distribute such royalty 
payments to each Copyright Owner and 
Performer, or their designated agents, 
entitled to receive royalties under 17 
U.S.C. 112(e) and 114(g). 

(2) If SoundExchange, Inc. should dis-
solve or cease to be governed by a 
board consisting of equal numbers of 
representatives of Copyright Owners 
and Performers, then it shall be re-
placed by a successor Collective upon 
the fulfillment of the requirements set 
forth in paragraph (b)(2)(i) of this sec-
tion. 

(i) By a majority vote of the nine 
Copyright Owner representatives and 
the nine Performer representatives on 
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the SoundExchange board as of the last 
day preceding the condition precedent 
in paragraph (b)(2) of this section, such 
representatives shall file a petition 
with the Copyright Royalty Board des-
ignating a successor to collect and dis-
tribute royalty payments to Copyright 
Owners and Performers entitled to re-
ceive royalties under 17 U.S.C. 112(e) or 
114(g) that have themselves authorized 
such Collective. 

(ii) The Copyright Royalty Judges 
shall publish in the FEDERAL REGISTER 
within 30 days of receipt of a petition 
filed under paragraph (b)(2)(i) of this 
section an order designating the Col-
lective named in such petition. 

(c) Monthly payments and reporting. 
Broadcasters must make monthly pay-
ments where required by § 380.12, and 
provide statements of account and re-
ports of use, for each month on the 45th 
day following the month in which the 
Eligible Transmissions subject to the 
payments, statements of account, and 
reports of use were made. All monthly 
payments shall be rounded to the near-
est cent. 

(d) Minimum payments. A Broadcaster 
shall make any minimum payment due 
under § 380.12(b) by January 31 of the 
applicable calendar year, except that 
payment by a Broadcaster that was not 
making Eligible Transmissions or 
Ephemeral Recordings pursuant to the 
licenses in 17 U.S.C. 114 and/or 17 U.S.C. 
112(e) as of said date but begins doing 
so thereafter shall be due by the 45th 
day after the end of the month in 
which the Broadcaster commences to 
do so. 

(e) Late fees. A Broadcaster shall pay 
a late fee for each instance in which 
any payment, any statement of ac-
count or any report of use is not re-
ceived by the Collective in compliance 
with applicable regulations by the due 
date. The amount of the late fee shall 
be 1.5% of a late payment, or 1.5% of 
the payment associated with a late 
statement of account or report of use, 
per month, or the highest lawful rate, 
whichever is lower. The late fee shall 
accrue from the due date of the pay-
ment, statement of account or report 
of use until a fully compliant payment, 
statement of account or report of use is 
received by the Collective, provided 
that, in the case of a timely provided 

but noncompliant statement of ac-
count or report of use, the Collective 
has notified the Broadcaster within 90 
days regarding any noncompliance that 
is reasonably evident to the Collective. 

(f) Statements of account. Any pay-
ment due under § 380.12 shall be accom-
panied by a corresponding statement of 
account. A statement of account shall 
contain the following information: 

(1) Such information as is necessary 
to calculate the accompanying royalty 
payment; 

(2) The name, address, business title, 
telephone number, facsimile number (if 
any), electronic mail address (if any) 
and other contact information of the 
person to be contacted for information 
or questions concerning the content of 
the statement of account; 

(3) The handwritten signature of: 
(i) The owner of the Broadcaster or a 

duly authorized agent of the owner, if 
the Broadcaster is not a partnership or 
corporation; 

(ii) A partner or delegee, if the 
Broadcaster is a partnership; or 

(iii) An officer of the corporation, if 
the Broadcaster is a corporation. 

(4) The printed or typewritten name 
of the person signing the statement of 
account; 

(5) The date of signature; 
(6) If the Broadcaster is a partnership 

or corporation, the title or official po-
sition held in the partnership or cor-
poration by the person signing the 
statement of account; 

(7) A certification of the capacity of 
the person signing; and 

(8) A statement to the following ef-
fect: 

I, the undersigned owner or agent of 
the Broadcaster, or officer or partner, 
have examined this statement of ac-
count and hereby state that it is true, 
accurate, and complete to my knowl-
edge after reasonable due diligence. 

(g) Reporting by Broadcasters in Gen-
eral. (1) Broadcasters other than elect-
ing Small Broadcasters covered by 
paragraph (g)(2) of this section shall 
submit reports of use on a per-perform-
ance basis in compliance with the regu-
lations set forth in part 370 of this 
chapter, except that the following pro-
visions shall apply notwithstanding the 
provisions of such part 370 of this chap-
ter from time to time in effect: 
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(i) Broadcasters may pay for, and re-
port usage in, a percentage of their 
programming hours on an Aggregate 
Tuning Hour basis as provided in para-
graph (g)(3) of this section. 

(ii) Broadcasters shall submit reports 
of use to the Collective on a monthly 
basis. 

(iii) As provided in paragraph (d) of 
this section, Broadcasters shall submit 
reports of use by no later than the 45th 
day following the last day of the month 
to which they pertain. 

(iv) Except as provided in paragraph 
(g)(3) of this section, Broadcasters shall 
submit reports of use to the Collective 
on a census reporting basis (i.e., reports 
of use shall include every sound record-
ing performed in the relevant month 
and the number of performances there-
of). 

(v) Broadcasters shall either submit a 
separate report of use for each of their 
stations, or a collective report of use 
covering all of their stations but iden-
tifying usage on a station-by-station 
basis; 

(vi) Broadcasters shall transmit each 
report of use in a file the name of 
which includes: 

(A) The name of the Broadcaster, ex-
actly as it appears on its notice of use, 
and 

(B) If the report covers a single sta-
tion only, the call letters of the sta-
tion. 

(vii) Broadcasters shall submit re-
ports of use with headers, as presently 
described in § 370.4(e)(7) of this chapter. 

(viii) Broadcasters shall submit a 
separate statement of account cor-
responding to each of their reports of 
use, transmitted in a file the name of 
which includes: 

(A) The name of the Broadcaster, ex-
actly as it appears on its notice of use, 
and 

(B) If the statement covers a single 
station only, the call letters of the sta-
tion. 

(2) On a transitional basis for a lim-
ited time in light of the unique busi-
ness and operational circumstances 
currently existing with respect to 
Small Broadcasters and with the expec-
tation that Small Broadcasters will be 
required, effective January 1, 2016, to 
report their actual usage in compliance 
with then-applicable regulations. 

Small Broadcasters that have made an 
election pursuant to paragraph (h) of 
this section for the relevant year shall 
not be required to provide reports of 
their use of sound recordings for Eligi-
ble Transmissions and related Ephem-
eral Recordings. The immediately pre-
ceding sentence applies even if the 
Small Broadcaster actually makes Eli-
gible Transmissions for the year ex-
ceeding 27,777 Aggregate Tuning Hours, 
so long as it qualified as a Small 
Broadcaster at the time of its election 
for that year. In addition to minimum 
royalties hereunder, electing Small 
Broadcasters will pay to the Collective 
a $100 Proxy Fee to defray costs associ-
ated with this reporting waiver, includ-
ing development of proxy usage data. 

(3) Broadcasters generally reporting 
pursuant to paragraph (g)(1) of this sec-
tion may pay for, and report usage in, 
a percentage of their programming 
hours on an Aggregate Tuning Hours 
basis, if: 

(i) Census reporting is not reasonably 
practical for the programming during 
those hours, and 

(ii) If the total number of hours on a 
single report of use, provided pursuant 
to paragraph (g)(1) of this section, for 
which this type of reporting is used is 
below the maximum percentage set 
forth below for the relevant year: 

(A) 2011: 16%; 
(B) 2012: 14%; 
(C) 2013: 12%; 
(D) 2014: 10%; 
(E) 2015: 8%. 
(iii) To the extent that a Broadcaster 

chooses to report and pay for usage on 
an Aggregate Tuning Hours basis pur-
suant to paragraph (g)(3) of this sec-
tion, the Broadcaster shall 

(A) Report and pay based on the as-
sumption that the number of sound re-
cordings performed during the relevant 
programming hours is 12 per hour; 

(B) Pay royalties (or recoup min-
imum fees) at the per-performance 
rates provided in § 380.12 on the basis of 
paragraph (g)(3)(iii)(A) of this section; 

(C) Include Aggregate Tuning Hours 
in reports of use; and 

(D) Include in reports of use complete 
playlist information for usage reported 
on the basis of Aggregate Tuning 
Hours. 
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(h) Election of Small Broadcaster Sta-
tus. To be eligible for the reporting 
waiver for Small Broadcasters with re-
spect to any particular channel in a 
given year, a Broadcaster must satisfy 
the definition set forth in § 380.11 and 
must submit to the Collective a com-
pleted and signed election form (avail-
able on the SoundExchange Web site at 
http://www.soundexchange.com) by no 
later than January 31 of the applicable 
year. Even if a Broadcaster has once 
elected to be treated as a Small Broad-
caster, it must make a separate, timely 
election in each subsequent year in 
which it wishes to be treated as a 
Small Broadcaster. 

(i) Distribution of royalties. (1) The 
Collective shall promptly distribute 
royalties received from Broadcasters to 
Copyright Owners and Performers, or 
their designated agents, that are enti-
tled to such royalties. The Collective 
shall only be responsible for making 
distributions to those Copyright Own-
ers, Performers, or their designated 
agents who provide the Collective with 
such information as is necessary to 
identify and pay the correct recipient. 
The Collective shall distribute royal-
ties on a basis that values all perform-
ances by a Broadcaster equally based 
upon information provided under the 
report of use requirements for Broad-
casters contained in § 370.4 of this chap-
ter and this subpart, except that in the 
case of electing Small Broadcasters, 
the Collective shall distribute royalties 
based on proxy usage data in accord-
ance with a methodology adopted by 
the Collective’s Board of Directors. 

(2) If the Collective is unable to lo-
cate a Copyright Owner or Performer 
entitled to a distribution of royalties 
under paragraph (g)(1) of this section 
within 3 years from the date of pay-
ment by a Broadcaster, such distribu-
tion may be first applied to the costs 
directly attributable to the adminis-
tration of that distribution. The fore-
going shall apply notwithstanding the 
common law or statutes of any State. 

(j) Retention of records. Books and 
records of a Broadcaster and of the Col-
lective relating to payments of and dis-
tributions of royalties shall be kept for 
a period of not less than the prior 3 cal-
endar years. 

§ 380.14 Confidential Information. 
(a) Definition. For purposes of this 

subpart, ‘‘Confidential Information’’ 
shall include the statements of account 
and any information contained therein, 
including the amount of royalty pay-
ments, and any information pertaining 
to the statements of account reason-
ably designated as confidential by the 
Broadcaster submitting the statement. 

(b) Exclusion. Confidential Informa-
tion shall not include documents or in-
formation that at the time of delivery 
to the Collective are public knowledge. 
The party claiming the benefit of this 
provision shall have the burden of 
proving that the disclosed information 
was public knowledge. 

(c) Use of Confidential Information. In 
no event shall the Collective use any 
Confidential Information for any pur-
pose other than royalty collection and 
distribution and activities related di-
rectly thereto. 

(d) Disclosure of Confidential Informa-
tion. Access to Confidential Informa-
tion shall be limited to: 

(1) Those employees, agents, attor-
neys, consultants and independent con-
tractors of the Collective, subject to an 
appropriate confidentiality agreement, 
who are engaged in the collection and 
distribution of royalty payments here-
under and activities related thereto, 
for the purpose of performing such du-
ties during the ordinary course of their 
work and who require access to the 
Confidential Information; 

(2) An independent and Qualified 
Auditor, subject to an appropriate con-
fidentiality agreement, who is author-
ized to act on behalf of the Collective 
with respect to verification of a Broad-
caster’s statement of account pursuant 
to § 380.15 or on behalf of a Copyright 
Owner or Performer with respect to the 
verification of royalty distributions 
pursuant to § 380.16; 

(3) Copyright Owners and Performers, 
including their designated agents, 
whose works have been used under the 
statutory licenses set forth in 17 U.S.C. 
112(e) and 114(f) by the Broadcaster 
whose Confidential Information is 
being supplied, subject to an appro-
priate confidentiality agreement, and 
including those employees, agents, at-
torneys, consultants and independent 
contractors of such Copyright Owners 
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and Performers and their designated 
agents, subject to an appropriate con-
fidentiality agreement, for the purpose 
of performing their duties during the 
ordinary course of their work and who 
require access to the Confidential In-
formation; and 

(4) In connection with future pro-
ceedings under 17 U.S.C. 112(e) and 
114(f) before the Copyright Royalty 
Judges, and under an appropriate pro-
tective order, attorneys, consultants 
and other authorized agents of the par-
ties to the proceedings or the courts. 

(e) Safeguarding of Confidential Infor-
mation. The Collective and any person 
identified in paragraph (d) of this sec-
tion shall implement procedures to 
safeguard against unauthorized access 
to or dissemination of any Confidential 
Information using a reasonable stand-
ard of care, but not less than the same 
degree of security used to protect Con-
fidential Information or similarly sen-
sitive information belonging to the 
Collective or person. 

§ 380.15 Verification of royalty pay-
ments. 

(a) General. This section prescribes 
procedures by which the Collective 
may verify the royalty payments made 
by a Broadcaster. 

(b) Frequency of verification. The Col-
lective may conduct a single audit of a 
Broadcaster, upon reasonable notice 
and during reasonable business hours, 
during any given calendar year, for any 
or all of the prior 3 calendar years, but 
no calendar year shall be subject to 
audit more than once. 

(c) Notice of intent to audit. The Col-
lective must file with the Copyright 
Royalty Board a notice of intent to 
audit a particular Broadcaster, which 
shall, within 30 days of the filing of the 
notice, publish in the FEDERAL REG-
ISTER a notice announcing such filing. 
The notification of intent to audit 
shall be served at the same time on the 
Broadcaster to be audited. Any such 
audit shall be conducted by an inde-
pendent and Qualified Auditor identi-
fied in the notice, and shall be binding 
on all parties. 

(d) Acquisition and retention of report. 
The Broadcaster shall use commer-
cially reasonable efforts to obtain or to 
provide access to any relevant books 

and records maintained by third par-
ties for the purpose of the audit. The 
Collective shall retain the report of the 
verification for a period of not less 
than 3 years. 

(e) Acceptable verification procedure. 
An audit, including underlying paper-
work, which was performed in the ordi-
nary course of business according to 
generally accepted auditing standards 
by an independent and Qualified Audi-
tor, shall serve as an acceptable 
verification procedure for all parties 
with respect to the information that is 
within the scope of the audit. 

(f) Consultation. Before rendering a 
written report to the Collective, except 
where the auditor has a reasonable 
basis to suspect fraud and disclosure 
would, in the reasonable opinion of the 
auditor, prejudice the investigation of 
such suspected fraud, the auditor shall 
review the tentative written findings of 
the audit with the appropriate agent or 
employee of the Broadcaster being au-
dited in order to remedy any factual 
errors and clarify any issues relating 
to the audit; Provided that an appro-
priate agent or employee of the Broad-
caster reasonably cooperates with the 
auditor to remedy promptly any fac-
tual error or clarify any issues raised 
by the audit. 

(g) Costs of the verification procedure. 
The Collective shall pay the cost of the 
verification procedure, unless it is fi-
nally determined that there was an un-
derpayment of 10% or more, in which 
case the Broadcaster shall, in addition 
to paying the amount of any under-
payment, bear the reasonable costs of 
the verification procedure. 

§ 380.16 Verification of royalty dis-
tributions. 

(a) General. This section prescribes 
procedures by which any Copyright 
Owner or Performer may verify the 
royalty distributions made by the Col-
lective; provided, however, that noth-
ing contained in this section shall 
apply to situations where a Copyright 
Owner or Performer and the Collective 
have agreed as to proper verification 
methods. 

(b) Frequency of verification. A Copy-
right Owner or Performer may conduct 
a single audit of the Collective upon 
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reasonable notice and during reason-
able business hours, during any given 
calendar year, for any or all of the 
prior 3 calendar years, but no calendar 
year shall be subject to audit more 
than once. 

(c) Notice of intent to audit. A Copy-
right Owner or Performer must file 
with the Copyright Royalty Board a 
notice of intent to audit the Collective, 
which shall, within 30 days of the filing 
of the notice, publish in the FEDERAL 
REGISTER a notice announcing such fil-
ing. The notification of intent to audit 
shall be served at the same time on the 
Collective. Any audit shall be con-
ducted by an independent and Qualified 
Auditor identified in the notice, and 
shall be binding on all Copyright Own-
ers and Performers. 

(d) Acquisition and retention of report. 
The Collective shall use commercially 
reasonable efforts to obtain or to pro-
vide access to any relevant books and 
records maintained by third parties for 
the purpose of the audit. The Copyright 
Owner or Performer requesting the 
verification procedure shall retain the 
report of the verification for a period of 
not less than 3 years. 

(e) Acceptable verification procedure. 
An audit, including underlying paper-
work, which was performed in the ordi-
nary course of business according to 
generally accepted auditing standards 
by an independent and Qualified Audi-
tor, shall serve as an acceptable 
verification procedure for all parties 
with respect to the information that is 
within the scope of the audit. 

(f) Consultation. Before rendering a 
written report to a Copyright Owner or 
Performer, except where the auditor 
has a reasonable basis to suspect fraud 
and disclosure would, in the reasonable 
opinion of the auditor, prejudice the in-
vestigation of such suspected fraud, the 
auditor shall review the tentative writ-
ten findings of the audit with the ap-
propriate agent or employee of the Col-
lective in order to remedy any factual 
errors and clarify any issues relating 
to the audit; Provided that the appro-
priate agent or employee of the Collec-
tive reasonably cooperates with the 
auditor to remedy promptly any fac-
tual errors or clarify any issues raised 
by the audit. 

(g) Costs of the verification procedure. 
The Copyright Owner or Performer re-
questing the verification procedure 
shall pay the cost of the procedure, un-
less it is finally determined that there 
was an underpayment of 10% or more, 
in which case the Collective shall, in 
addition to paying the amount of any 
underpayment, bear the reasonable 
costs of the verification procedure. 

§ 380.17 Unclaimed funds. 

If the Collective is unable to identify 
or locate a Copyright Owner or Per-
former who is entitled to receive a roy-
alty distribution under this subpart, 
the Collective shall retain the required 
payment in a segregated trust account 
for a period of 3 years from the date of 
distribution. No claim to such distribu-
tion shall be valid after the expiration 
of the 3-year period. After expiration of 
this period, the Collective may apply 
the unclaimed funds to offset any costs 
deductible under 17 U.S.C. 114(g)(3). The 
foregoing shall apply notwithstanding 
the common law or statutes of any 
State. 

Subpart C—Noncommercial 
Educational Webcasters 

§ 380.20 General. 

(a) Scope. This subpart establishes 
rates and terms, including require-
ments for royalty payments, record-
keeping and reports of use, for the pub-
lic performance of sound recordings in 
certain digital transmissions made by 
Noncommercial Educational 
Webcasters as set forth herein in ac-
cordance with the provisions of 17 
U.S.C. 114, and the making of Ephem-
eral Recordings by Noncommercial 
Educational Webcasters as set forth 
herein in accordance with the provi-
sions of 17 U.S.C. 112(e), during the pe-
riod January 1, 2011, through December 
31, 2015. 

(b) Legal compliance. Noncommercial 
Educational Webcasters relying upon 
the statutory licenses set forth in 17 
U.S.C. 112(e) and 114 shall comply with 
the requirements of those sections, the 
rates and terms of this subpart, and 
any other applicable regulations not 
inconsistent with the rates and terms 
set forth herein. 
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(c) Relationship to voluntary agree-
ments. Notwithstanding the royalty 
rates and terms established in this sub-
part, the rates and terms of any license 
agreements entered into by Copyright 
Owners and digital audio services shall 
apply in lieu of the rates and terms of 
this subpart to transmissions within 
the scope of such agreements. 

§ 380.21 Definitions. 

For purposes of this subpart, the fol-
lowing definitions shall apply: 

ATH or Aggregate Tuning Hours means 
the total hours of programming that a 
Noncommercial Educational Webcaster 
has transmitted during the relevant pe-
riod to all listeners within the United 
States over all channels and stations 
that provide audio programming con-
sisting, in whole or in part, of Eligible 
Transmissions, including from any 
archived programs, less the actual run-
ning time of any sound recordings for 
which the Noncommercial Educational 
Webcaster has obtained direct licenses 
apart from 17 U.S.C. 114(d)(2) or which 
do not require a license under United 
States copyright law. By way of exam-
ple, if a Noncommercial Educational 
Webcaster transmitted one hour of pro-
gramming to 10 simultaneous listeners, 
the Noncommercial Educational 
Webcaster’s Aggregate Tuning Hours 
would equal 10. If three minutes of that 
hour consisted of transmission of a di-
rectly licensed recording, the Non-
commercial Educational Webcaster’s 
Aggregate Tuning Hours would equal 9 
hours and 30 minutes. As an additional 
example, if one listener listened to a 
Noncommercial Educational Webcaster 
for 10 hours (and none of the recordings 
transmitted during that time was di-
rectly licensed), the Noncommercial 
Educational Webcaster’s Aggregate 
Tuning Hours would equal 10. 

Collective is the collection and dis-
tribution organization that is des-
ignated by the Copyright Royalty 
Judges. For the 2011–2015 license pe-
riod, the Collective is SoundExchange, 
Inc. 

Copyright Owners are sound recording 
copyright owners who are entitled to 
royalty payments made under this sub-
part pursuant to the statutory licenses 
under 17 U.S.C. 112(e) and 114(f). 

Eligible Transmission means an eligi-
ble nonsubscription transmission made 
by a Noncommercial Educational 
Webcaster over the Internet. 

Ephemeral Recording is a phonorecord 
created for the purpose of facilitating 
an Eligible Transmission of a public 
performance of a sound recording under 
a statutory license in accordance with 
17 U.S.C. 114(f), and subject to the limi-
tations specified in 17 U.S.C. 112(e). 

Noncommercial Educational Webcaster 
means Noncommercial Webcaster (as 
defined in 17 U.S.C. 114(f)(5)(E)(i)) that: 

(1) Has obtained a compulsory license 
under 17 U.S.C. 112(e) and 114 and the 
implementing regulations therefor to 
make Eligible Transmissions and re-
lated ephemeral recordings; 

(2) Complies with all applicable pro-
visions of Sections 112(e) and 114 and 
applicable regulations; 

(3) Is directly operated by, or is affili-
ated with and officially sanctioned by, 
and the digital audio transmission op-
erations of which are staffed substan-
tially by students enrolled at, a domes-
tically accredited primary or sec-
ondary school, college, university or 
other post-secondary degree-granting 
educational institution; and 

(4) Is not a ‘‘public broadcasting enti-
ty’’ (as defined in 17 U.S.C. 118(g)) 
qualified to receive funding from the 
Corporation for Public Broadcasting 
pursuant to the criteria set forth in 47 
U.S.C. 396. 

Performance is each instance in which 
any portion of a sound recording is 
publicly performed to a listener by 
means of a digital audio transmission 
(e.g., the delivery of any portion of a 
single track from a compact disc to one 
listener) but excluding the following: 

(1) A performance of a sound record-
ing that does not require a license (e.g., 
a sound recording that is not copy-
righted); 

(2) A performance of a sound record-
ing for which the Noncommercial Edu-
cational Webcaster has previously ob-
tained a license from the Copyright 
Owner of such sound recording; and 

(3) An incidental performance that 
both: 

(i) Makes no more than incidental 
use of sound recordings, including, but 
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not limited to, brief musical transi-
tions in and out of commercials or pro-
gram segments, brief performances 
during news, talk and sports program-
ming, brief background performances 
during disk jockey announcements, 
brief performances during commercials 
of sixty seconds or less in duration, or 
brief performances during sporting or 
other public events; and 

(ii) Other than ambient music that is 
background at a public event, does not 
contain an entire sound recording and 
does not feature a particular sound re-
cording of more than thirty seconds (as 
in the case of a sound recording used as 
a theme song). 

Performers means the independent ad-
ministrators identified in 17 U.S.C. 
114(g)(2)(B) and (C) and the parties 
identified in 17 U.S.C. 114(g)(2)(D). 

Qualified Auditor is a Certified Public 
Accountant. 

§ 380.22 Royalty fees for the public 
performance of sound recordings 
and for ephemeral recordings. 

(a) Minimum fee. Each Noncommer-
cial Educational Webcaster shall pay 
an annual, nonrefundable minimum fee 
of $500 (the ‘‘Minimum Fee’’) for each 
of its individual channels, including 
each of its individual side channels, 
and each of its individual stations, 
through which (in each case) it makes 
Eligible Transmissions, for each cal-
endar year it makes Eligible Trans-
missions subject to this subpart. For 
clarity, each individual stream (e.g., 
HD radio side channels, different sta-
tions owned by a single licensee) will 
be treated separately and be subject to 
a separate minimum. In addition, a 
Noncommercial Educational Webcaster 
electing the reporting waiver described 
in § 380.23(g)(1), shall pay a $100 annual 
fee (the ‘‘Proxy Fee’’) to the Collective. 

(b) Additional usage fees. If, in any 
month, a Noncommercial Educational 
Webcaster makes total transmissions 
in excess of 159,140 Aggregate Tuning 
Hours on any individual channel or sta-
tion, the Noncommercial Educational 
Webcaster shall pay additional usage 
fees (‘‘Usage Fees’’) for the Eligible 
Transmissions it makes on that chan-
nel or station after exceeding 159,140 
total ATH at the following per-per-
formance rates: 

(1) 2011: $0.0017; 
(2) 2012: $0.0020; 
(3) 2013: $0.0022; 
(4) 2014: $0.0023; 
(5) 2015: $0.0025. 
(6) For a Noncommercial Educational 

Webcaster unable to calculate actual 
total performances and not required to 
report ATH or actual total perform-
ances under § 380.23(g)(3), the Non-
commercial Educational Webcaster 
may pay its Usage Fees on an ATH 
basis, provided that the Noncommer-
cial Educational Webcaster shall pay 
its Usage Fees at the per-performance 
rates provided in paragraphs (b)(1) 
through (5) of this section based on the 
assumption that the number of sound 
recordings performed is 12 per hour. 
The Collective may distribute royalties 
paid on the basis of ATH hereunder in 
accordance with its generally applica-
ble methodology for distributing royal-
ties paid on such basis. In addition, and 
for the avoidance of doubt, a Non-
commercial Educational Webcaster of-
fering more than one channel or sta-
tion shall pay Usage Fees on a per- 
channel or -station basis. 

(c) Ephemeral royalty. The royalty 
payable under 17 U.S.C. 112(e) for any 
ephemeral reproductions made by a 
Noncommercial Educational Webcaster 
and covered by this subpart is deemed 
to be included within the royalty pay-
ments set forth in paragraphs (a) and 
(b)(1) through (5) of this section and to 
equal the percentage of such royalty 
payments determined by the Copyright 
Royalty Judges for other webcasting in 
§ 380.3. 

§ 380.23 Terms for making payment of 
royalty fees and statements of ac-
count. 

(a) Payment to the Collective. A Non-
commercial Educational Webcaster 
shall make the royalty payments due 
under § 380.22 to the Collective. 

(b) Designation of the Collective. (1) 
Until such time as a new designation is 
made, SoundExchange, Inc., is des-
ignated as the Collective to receive 
statements of account and royalty pay-
ments from Noncommercial Edu-
cational Webcasters due under § 380.22 
and to distribute such royalty pay-
ments to each Copyright Owner and 
Performer, or their designated agents, 
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entitled to receive royalties under 17 
U.S.C. 112(e) or 114(g). 

(2) If SoundExchange, Inc., should 
dissolve or cease to be governed by a 
board consisting of equal numbers of 
representatives of Copyright Owners 
and Performers, then it shall be re-
placed by a successor Collective upon 
the fulfillment of the requirements set 
forth in paragraph (b)(2)(i) of this sec-
tion. 

(i) By a majority vote of the nine 
Copyright Owner representatives and 
the nine Performer representatives on 
the SoundExchange board as of the last 
day preceding the condition precedent 
in this paragraph (b)(2), such represent-
atives shall file a petition with the 
Copyright Royalty Board designating a 
successor to collect and distribute roy-
alty payments to Copyright Owners 
and Performers entitled to receive roy-
alties under 17 U.S.C. 112(e) or 114(g) 
that have themselves authorized such 
Collective. 

(ii) The Copyright Royalty Judges 
shall publish in the FEDERAL REGISTER 
within 30 days of receipt of a petition 
filed under paragraph (b)(2)(i) of this 
section an order designating the Col-
lective named in such petition. 

(c) Minimum fee. Noncommercial Edu-
cational Webcasters shall submit the 
Minimum Fee, and Proxy Fee if appli-
cable, accompanied by a statement of 
account, by January 31st of each cal-
endar year, except that payment of the 
Minimum Fee, and Proxy Fee if appli-
cable, by a Noncommercial Edu-
cational Webcaster that was not mak-
ing Eligible Transmissions or Ephem-
eral Recordings pursuant to the li-
censes in 17 U.S.C. 114 and/or 17 U.S.C. 
112(e) as of said date but begins doing 
so thereafter shall be due by the 45th 
day after the end of the month in 
which the Noncommercial Educational 
Webcaster commences doing so. Pay-
ments of minimum fees must be ac-
companied by a certification, signed by 
an officer or another duly authorized 
faculty member or administrator of the 
institution with which the Non-
commercial Educational Webcaster is 
affiliated, on a form provided by the 
Collective, that the Noncommercial 
Educational Webcaster: 

(1) Qualifies as a Noncommercial 
Educational Webcaster for the relevant 
year; and 

(2) Did not exceed 159,140 total ATH 
in any month of the prior year for 
which the Noncommercial Educational 
Webcaster did not submit a statement 
of account and pay any required Usage 
Fees. At the same time the Non-
commercial Educational Webcaster 
must identify all its stations making 
Eligible Transmissions and identify 
which of the reporting options set forth 
in paragraph (g) of this section it elects 
for the relevant year (provided that it 
must be eligible for the option it 
elects). 

(d) Usage fees. In addition to its obli-
gations pursuant to paragraph (c) of 
this section, a Noncommercial Edu-
cational Webcaster must make month-
ly payments of Usage Fees where re-
quired by § 380.22(b), and provide state-
ments of account to accompany these 
payments, for each month on the 45th 
day following the month in which the 
Eligible Transmissions subject to the 
Usage Fees and statements of account 
were made. All monthly payments 
shall be rounded to the nearest cent. 

(e) Late fees. A Noncommercial Edu-
cational Webcaster shall pay a late fee 
for each instance in which any pay-
ment, any statement of account or any 
report of use is not received by the Col-
lective in compliance with the applica-
ble regulations by the due date. The 
amount of the late fee shall be 1.5% of 
the late payment, or 1.5% of the pay-
ment associated with a late statement 
of account or report of use, per month, 
compounded monthly for the balance 
due, or the highest lawful rate, which-
ever is lower. The late fee shall accrue 
from the due date of the payment, 
statement of account or report of use 
until a fully compliant payment, state-
ment of account or report of use (as ap-
plicable) is received by the Collective, 
provided that, in the case of a timely 
provided but noncompliant statement 
of account or report of use, the Collec-
tive has notified the Noncommercial 
Educational Webcaster within 90 days 
regarding any noncompliance that is 
reasonably evident to the Collective. 

(f) Statements of account. Any pay-
ment due under § 380.22 shall be accom-
panied by a corresponding statement of 
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account. A statement of account shall 
contain the following information: 

(1) The name of the Noncommercial 
Educational Webcaster, exactly as it 
appears on the notice of use, and if the 
statement of account covers a single 
station only, the call letters or name of 
the station; 

(2) Such information as is necessary 
to calculate the accompanying royalty 
payment as prescribed in this subpart; 

(3) The name, address, business title, 
telephone number, facsimile number (if 
any), electronic mail address (if any) 
and other contact information of the 
person to be contacted for information 
or questions concerning the content of 
the statement of account; 

(4) The handwritten signature of an 
officer or another duly authorized fac-
ulty member or administrator of the 
applicable educational institution; 

(5) The printed or typewritten name 
of the person signing the statement of 
account; 

(6) The date of signature; 
(7) The title or official position held 

by the person signing the statement of 
account; 

(8) A certification of the capacity of 
the person signing; and 

(9) A statement to the following ef-
fect: 

I, the undersigned officer or other 
duly authorized faculty member or ad-
ministrator of the applicable edu-
cational institution, have examined 
this statement of account and hereby 
state that it is true, accurate, and 
complete to my knowledge after rea-
sonable due diligence. 

(g) Reporting by Noncommercial Edu-
cational Webcasters in general—(1) Re-
porting waiver. In light of the unique 
business and operational circumstances 
currently existing with respect to Non-
commercial Educational Webcasters, 
and for the purposes of this subpart 
only, a Noncommercial Educational 
Webcaster that did not exceed 55,000 
total ATH for any individual channel 
or station for more than one calendar 
month in the immediately preceding 
calendar year and that does not expect 
to exceed 55,000 total ATH for any indi-
vidual channel or station for any cal-
endar month during the applicable cal-
endar year may elect to pay to the Col-
lective a nonrefundable, annual Proxy 

Fee of $100 in lieu of providing reports 
of use for the calendar year pursuant 
to the regulations at § 370.4 of this 
chapter. In addition, a Noncommercial 
Educational Webcaster that unexpect-
edly exceeded 55,000 total ATH on one 
or more channels or stations for more 
than one month during the imme-
diately preceding calendar year may 
elect to pay the Proxy Fee and receive 
the reporting waiver described in this 
paragraph (g)(1) during a calendar year, 
if it implements measures reasonably 
calculated to ensure that it will not 
make Eligible Transmissions exceeding 
55,000 total ATH during any month of 
that calendar year. The Proxy Fee is 
intended to defray the Collective’s 
costs associated with this reporting 
waiver, including development of proxy 
usage data. The Proxy Fee shall be 
paid by the date specified in paragraph 
(c) of this section for paying the Min-
imum Fee for the applicable calendar 
year and shall be accompanied by a 
certification on a form provided by the 
Collective, signed by an officer or an-
other duly authorized faculty member 
or administrator of the applicable edu-
cational institution, stating that the 
Noncommercial Educational Webcaster 
is eligible for the Proxy Fee option be-
cause of its past and expected future 
usage and, if applicable, has imple-
mented measures to ensure that it will 
not make excess Eligible Trans-
missions in the future. 

(2) Sample-basis reports. A Non-
commercial Educational Webcaster 
that did not exceed 159,140 total ATH 
for any individual channel or station 
for more than one calendar month in 
the immediately preceding calendar 
year and that does not expect to exceed 
159,140 total ATH for any individual 
channel or station for any calendar 
month during the applicable calendar 
year may elect to provide reports of 
use on a sample basis (two weeks per 
calendar quarter) in accordance with 
the regulations at § 370.4 of this chap-
ter, except that, notwithstanding 
§ 370.4(d)(2)(vi), such an electing Non-
commercial Educational Webcaster 
shall not be required to include ATH or 
actual total performances and may in 
lieu thereof provide channel or station 
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name and play frequency. Notwith-
standing the foregoing, a Noncommer-
cial Educational Webcaster that is able 
to report ATH or actual total perform-
ances is encouraged to do so. These re-
ports of use shall be submitted to the 
Collective no later than January 31st 
of the year immediately following the 
year to which they pertain. 

(3) Census-basis reports. If any of the 
following three conditions is satisfied, 
a Noncommercial Educational 
Webcaster must report pursuant to this 
paragraph (g)(3): 

(i) The Noncommercial Educational 
Webcaster exceeded 159,140 total ATH 
for any individual channel or station 
for more than one calendar month in 
the immediately preceding calendar 
year; 

(ii) The Noncommercial Educational 
Webcaster expects to exceed 159,140 
total ATH for any individual channel 
or station for any calendar month in 
the applicable calendar year; or 

(iii) The Noncommercial Educational 
Webcaster otherwise does not elect to 
be subject to paragraphs (g)(1) or (2) of 
this section. A Noncommercial Edu-
cational Webcaster required to report 
pursuant to paragraph (g)(3) of this sec-
tion shall provide reports of use to the 
Collective quarterly on a census re-
porting basis (i.e., reports of use shall 
include every sound recording per-
formed in the relevant quarter), con-
taining information otherwise com-
plying with applicable regulations (but 
no less information than required by 
§ 370.4 of this chapter), except that, not-
withstanding § 370.4(d)(2)(vi), such a 
Noncommercial Educational Webcaster 
shall not be required to include ATH or 
actual total performances, and may in 
lieu thereof provide channel or station 
name and play frequency, during the 
first calendar year it reports in accord-
ance with paragraph (g)(3) of this sec-
tion. For the avoidance of doubt, after 
a Noncommercial Educational 
Webcaster has been required to report 
in accordance with paragraph (g)(3) of 
this section for a full calendar year, it 
must thereafter include ATH or actual 
total performances in its reports of 
use. All reports of use under paragraph 
(g)(3) of this section shall be submitted 
to the Collective no later than the 45th 

day after the end of each calendar 
quarter. 

(h) Distribution of royalties. (1) The 
Collective shall promptly distribute 
royalties received from Noncommercial 
Educational Webcasters to Copyright 
Owners and Performers, or their des-
ignated agents, that are entitled to 
such royalties. The Collective shall 
only be responsible for making dis-
tributions to those Copyright Owners, 
Performers, or their designated agents 
who provide the Collective with such 
information as is necessary to identify 
and pay the correct recipient. The Col-
lective shall distribute royalties on a 
basis that values all performances by a 
Noncommercial Educational Webcaster 
equally based upon the information 
provided under the report of use re-
quirements for Noncommercial Edu-
cational Webcasters contained in § 370.4 
of this chapter and this subpart, except 
that in the case of Noncommercial 
Educational Webcasters that elect to 
pay a Proxy Fee in lieu of providing re-
ports of use pursuant to paragraph 
(g)(1) of this section, the Collective 
shall distribute the aggregate royalties 
paid by electing Noncommercial Edu-
cational Webcasters based on proxy 
usage data in accordance with a meth-
odology adopted by the Collective’s 
Board of Directors. 

(2) If the Collective is unable to lo-
cate a Copyright Owner or Performer 
entitled to a distribution of royalties 
under paragraph (h)(1) of this section 
within 3 years from the date of pay-
ment by a Noncommercial Educational 
Webcaster, such distribution may first 
be applied to the costs directly attrib-
utable to the administration of that 
distribution. The foregoing shall apply 
notwithstanding the common law or 
statutes of any State. 

(i) Server logs. Noncommercial Edu-
cational Webcasters shall retain for a 
period of no less than three full cal-
endar years server logs sufficient to 
substantiate all information relevant 
to eligibility, rate calculation and re-
porting under this subpart. To the ex-
tent that a third-party Web hosting or 
service provider maintains equipment 
or software for a Noncommercial Edu-
cational Webcaster and/or such third 
party creates, maintains, or can rea-
sonably create such server logs, the 
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Noncommercial Educational Webcaster 
shall direct that such server logs be 
created and maintained by said third 
party for a period of no less than three 
full calendar years and/or that such 
server logs be provided to, and main-
tained by, the Noncommercial Edu-
cational Webcaster. 

(ii) [Reserved] 

§ 380.24 Confidential Information. 

(a) Definition. For purposes of this 
subpart, ‘‘Confidential Information’’ 
shall include the statements of account 
and any information contained therein, 
including the amount of Usage Fees 
paid, and any information pertaining 
to the statements of account reason-
ably designated as confidential by the 
Noncommercial Educational Webcaster 
submitting the statement. 

(b) Exclusion. Confidential Informa-
tion shall not include documents or in-
formation that at the time of delivery 
to the Collective are public knowledge. 
The party claiming the benefit of this 
provision shall have the burden of 
proving that the disclosed information 
was public knowledge. 

(c) Use of Confidential Information. In 
no event shall the Collective use any 
Confidential Information for any pur-
pose other than royalty collection and 
distribution and activities related di-
rectly thereto. 

(d) Disclosure of Confidential Informa-
tion. Access to Confidential Informa-
tion shall be limited to: 

(1) Those employees, agents, attor-
neys, consultants and independent con-
tractors of the Collective, subject to an 
appropriate confidentiality agreement, 
who are engaged in the collection and 
distribution of royalty payments here-
under and activities related thereto, 
for the purpose of performing such du-
ties during the ordinary course of their 
work and who require access to Con-
fidential Information; 

(2) An independent Qualified Auditor, 
subject to an appropriate confiden-
tiality agreement, who is authorized to 
act on behalf of the Collective with re-
spect to verification of a Noncommer-
cial Educational Webcaster’s state-
ment of account pursuant to § 380.25 or 
on behalf of a Copyright Owner or Per-
former with respect to the verification 

of royalty distributions pursuant to 
§ 380.26; 

(3) Copyright Owners and Performers, 
including their designated agents, 
whose works have been used under the 
statutory licenses set forth in 17 U.S.C. 
112(e) and 114(f) by the Noncommercial 
Educational Webcaster whose Con-
fidential Information is being supplied, 
subject to an appropriate confiden-
tiality agreement, and including those 
employees, agents, attorneys, consult-
ants and independent contractors of 
such Copyright Owners and Performers 
and their designated agents, subject to 
an appropriate confidentiality agree-
ment, for the purpose of performing 
their duties during the ordinary course 
of their work and who require access to 
the Confidential Information; and 

(4) In connection with future pro-
ceedings under 17 U.S.C. 112(e) and 
114(f) before the Copyright Royalty 
Judges, and under an appropriate pro-
tective order, attorneys, consultants 
and other authorized agents of the par-
ties to the proceedings or the courts. 

(e) Safeguarding of Confidential Infor-
mation. The Collective and any person 
identified in paragraph (d) of this sec-
tion shall implement procedures to 
safeguard against unauthorized access 
to or dissemination of any Confidential 
Information using a reasonable stand-
ard of care, but no less than the same 
degree of security used to protect Con-
fidential Information or similarly sen-
sitive information belonging to the 
Collective or person. 

§ 380.25 Verification of royalty pay-
ments. 

(a) General. This section prescribes 
procedures by which the Collective 
may verify the royalty payments made 
by a Noncommercial Educational 
Webcaster. 

(b) Frequency of verification. The Col-
lective may conduct a single audit of a 
Noncommercial Educational 
Webcaster, upon reasonable notice and 
during reasonable business hours, dur-
ing any given calendar year, for any or 
all of the prior 3 calendar years, but no 
calendar year shall be subject to audit 
more than once. 

(c) Notice of intent to audit. The Col-
lective must file with the Copyright 
Royalty Board a notice of intent to 
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audit a particular Noncommercial Edu-
cational Webcaster, which shall, within 
30 days of the filing of the notice, pub-
lish in the FEDERAL REGISTER a notice 
announcing such filing. The notifica-
tion of intent to audit shall be served 
at the same time on the Noncommer-
cial Educational Webcaster to be au-
dited. Any such audit shall be con-
ducted by an independent Qualified 
Auditor identified in the notice and 
shall be binding on all parties. 

(d) Acquisition and retention of report. 
The Noncommercial Educational 
Webcaster shall use commercially rea-
sonable efforts to obtain or to provide 
access to any relevant books and 
records maintained by third parties for 
the purpose of the audit. The Collective 
shall retain the report of the 
verification for a period of not less 
than 3 years. 

(e) Acceptable verification procedure. 
An audit, including underlying paper-
work, which was performed in the ordi-
nary course of business according to 
generally accepted auditing standards 
by an independent Qualified Auditor, 
shall serve as an acceptable 
verification procedure for all parties 
with respect to the information that is 
within the scope of the audit. 

(f) Consultation. Before rendering a 
written report to the Collective, except 
where the auditor has a reasonable 
basis to suspect fraud and disclosure 
would, in the reasonable opinion of the 
auditor, prejudice the investigation of 
such suspected fraud, the auditor shall 
review the tentative written findings of 
the audit with the appropriate agent or 
employee of the Noncommercial Edu-
cational Webcaster being audited in 
order to remedy any factual errors and 
clarify any issues relating to the audit; 
Provided that an appropriate agent or 
employee of the Noncommercial Edu-
cational Webcaster reasonably cooper-
ates with the auditor to remedy 
promptly any factual errors or clarify 
any issues raised by the audit. 

(g) Costs of the verification procedure. 
The Collective shall pay the cost of the 
verification procedure, unless it is fi-
nally determined that there was an un-
derpayment of 10% or more, in which 
case the Noncommercial Educational 
Webcaster shall, in addition to paying 
the amount of any underpayment, bear 

the reasonable costs of the verification 
procedure. 

§ 380.26 Verification of royalty dis-
tributions. 

(a) General. This section prescribes 
procedures by which any Copyright 
Owner or Performer may verify the 
royalty distributions made by the Col-
lective; provided, however, that noth-
ing contained in this section shall 
apply to situations where a Copyright 
Owner or Performer and the Collective 
have agreed as to proper verification 
methods. 

(b) Frequency of verification. A Copy-
right Owner or Performer may conduct 
a single audit of the Collective upon 
reasonable notice and during reason-
able business hours, during any given 
calendar year, for any or all of the 
prior 3 calendar years, but no calendar 
year shall be subject to audit more 
than once. 

(c) Notice of intent to audit. A Copy-
right Owner or Performer must file 
with the Copyright Royalty Board a 
notice of intent to audit the Collective, 
which shall, within 30 days of the filing 
of the notice, publish in the FEDERAL 
REGISTER a notice announcing such fil-
ing. The notification of intent to audit 
shall be served at the same time on the 
Collective. Any audit shall be con-
ducted by an independent Qualified 
Auditor identified in the notice, and 
shall be binding on all Copyright Own-
ers and Performers. 

(d) Acquisition and retention of report. 
The Collective shall use commercially 
reasonable efforts to obtain or to pro-
vide access to any relevant books and 
records maintained by third parties for 
the purpose of the audit. The Copyright 
Owner or Performer requesting the 
verification procedure shall retain the 
report of the verification for a period of 
not less than 3 years. 

(e) Acceptable verification procedure. 
An audit, including underlying paper-
work, which was performed in the ordi-
nary course of business according to 
generally accepted auditing standards 
by an independent Qualified Auditor, 
shall serve as an acceptable 
verification procedure for all parties 
with respect to the information that is 
within the scope of the audit. 
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(f) Consultation. Before rendering a 
written report to a Copyright Owner or 
Performer, except where the auditor 
has a reasonable basis to suspect fraud 
and disclosure would, in the reasonable 
opinion of the auditor, prejudice the in-
vestigation of such suspected fraud, the 
auditor shall review the tentative writ-
ten findings of the audit with the ap-
propriate agent or employee of the Col-
lective in order to remedy any factual 
errors and clarify any issues relating 
to the audit; Provided that the appro-
priate agent or employee of the Collec-
tive reasonably cooperates with the 
auditor to remedy promptly any fac-
tual errors or clarify any issues raised 
by the audit. 

(g) Costs of the verification procedure. 
The Copyright Owner or Performer re-
questing the verification procedure 
shall pay the cost of the procedure, un-
less it is finally determined that there 
was an underpayment of 10% or more, 
in which case the Collective shall, in 
addition to paying the amount of any 
underpayment, bear the reasonable 
costs of the verification procedure. 

§ 380.27 Unclaimed funds. 
If the Collective is unable to identify 

or locate a Copyright Owner or Per-
former who is entitled to receive a roy-
alty distribution under this subpart, 
the Collective shall retain the required 
payment in a segregated trust account 
for a period of 3 years from the date of 
distribution. No claim to such distribu-
tion shall be valid after the expiration 
of the 3-year period. After expiration of 
this period, the Collective may apply 
the unclaimed funds to offset any costs 
deductible under 17 U.S.C. 114(g)(3). The 
foregoing shall apply notwithstanding 
the common law or statutes of any 
State. 

PART 381—USE OF CERTAIN COPY-
RIGHTED WORKS IN CONNEC-
TION WITH NONCOMMERCIAL 
EDUCATIONAL BROADCASTING 

Sec. 
381.1 General. 
381.2 Definition of public broadcasting enti-

ty. 
381.3 [Reserved] 
381.4 Performance of musical compositions 

by PBS, NPR, and other public broad-

casting entities engaged in the activities 
set forth in 17 U.S.C. 118(c). 

381.5 Performance of musical compositions 
by public broadcasting entities licensed 
to colleges and universities. 

381.6 Performance of musical compositions 
by other public broadcasting entities. 

381.7 Recording rights, rates and terms. 
381.8 Terms and rates of royalty payments 

for the use of published pictorial, graph-
ic, and sculptural works. 

381.9 Unknown copyright owners. 
381.10 Cost of living adjustment. 
381.11 Notice of restrictions on use of repro-

ductions of transmission programs. 

AUTHORITY: 17 U.S.C. 118, 801(b)(1) and 803. 

SOURCE: 72 FR 67647, Nov. 30, 2007, unless 
otherwise noted. 

§ 381.1 General. 
This part establishes terms and rates 

of royalty payments for certain activi-
ties using published nondramatic musi-
cal works and published pictorial, 
graphic and sculptural works during a 
period beginning on January 1, 2013, 
and ending on December 31, 2017. Upon 
compliance with 17 U.S.C. 118, and the 
terms and rates of this part, a public 
broadcasting entity may engage in the 
activities with respect to such works 
set forth in 17 U.S.C. 118(c). 

[72 FR 67647, Nov. 30, 2007, as amended at 77 
FR 71105, Nov. 29, 2012] 

§ 381.2 Definition of public broad-
casting entity. 

As used in this part, the term public 
broadcasting entity means a non-
commercial educational broadcast sta-
tion as defined in section 397 of title 47 
and any nonprofit institution or orga-
nization engaged in the activities de-
scribed in 17 U.S.C. 118(c). 

§ 381.3 [Reserved] 

§ 381.4 Performance of musical com-
positions by PBS, NPR and other 
public broadcasting entities en-
gaged in the activities set forth in 
17 U.S.C. 118(c). 

The following schedule of rates and 
terms shall apply to the performance 
by PBS, NPR and other public broad-
casting entities engaged in activities 
set forth in 17 U.S.C. 118(c) of copy-
righted published nondramatic musical 
compositions, except for public broad-
casting entities covered by §§ 381.5 and 
381.6, and except for compositions 
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which are the subject of voluntary li-
cense agreements. 

(a) Determination of royalty rate. 

(1) For performance of such 
work in a feature presen-
tation of PBS: 

2013–2017 ........................ $232.18 
(2) For performance of such 

a work as background or 
theme music in a PBS 
program: 

2013–2017 ........................ $58.51 
(3) For performance of such 

a work in a feature pres-
entation of a station of 
PBS: 

2013–2017 ........................ $19.84 
(4) For performance of such 

a work as background or 
theme music in a pro-
gram of a station of PBS: 

2013–2017 ........................ $4.18 
(5) For the performance of 

such a work in a feature 
presentation of NPR: 

2013–2017 ........................ $23.53 
(6) For the performance of 

such a work as back-
ground or theme music in 
an NPR program: 

2013–2017 ........................ $5.70 
(7) For the performance of 

such a work in a feature 
presentation of a station 
of NPR: 

2013–2017 ........................ $1.66 
(8) For the performance of 

such a work as back-
ground or theme music in 
a program of a station of 
NPR: 

2013–2017 ........................ $.59 

(9) For purposes of this schedule the 
rate for the performance of theme 
music in an entire series shall be dou-
ble the single program theme rate. 

(10) In the event the work is first per-
formed in a program of a station of 
PBS or NPR, and such program is sub-
sequently distributed by PBS or NPR, 
an additional royalty payment shall be 
made equal to the difference between 
the rate specified in this section for a 
program of a station of PBS or NPR, 
respectively, and the rate specified in 
this section for a PBS or NPR program, 
respectively. 

(b) Payment of royalty rate. The re-
quired royalty rate shall be paid to 
each known copyright owner not later 
than July 31 of each calendar year for 
uses during the first six months of that 
calendar year, and not later than Janu-
ary 31 for uses during the last six 
months of the preceding calendar year. 

(c) Records of use. PBS and NPR shall, 
upon the request of a copyright owner 
of a published musical work who be-
lieves a musical composition of such 
owner has been performed under the 
terms of this schedule, permit such 
copyright owner a reasonable oppor-
tunity to examine their standard cue 
sheets listing the nondramatic per-
formances of musical compositions on 
PBS and NPR programs. Any local PBS 
and NPR station that shall be required 
by the provisions of any voluntary li-
cense agreement with ASCAP, BMI or 
SESAC covering the license period 
January 1, 2013, to December 31, 2017, to 
provide a music use report shall, upon 
request of a copyright owner who be-
lieves a musical composition of such 
owner has been performed under the 
terms of this schedule, permit such 
copyright owner to examine the report. 

(d) Terms of use. The fees provided in 
this schedule for the performance of a 
musical work in a program shall cover 
performances of such work in such pro-
gram for a period of four years fol-
lowing the first performance. 

[72 FR 67647, Nov. 30, 2007, as amended at 77 
FR 71105, Nov. 29, 2012] 

§ 381.5 Performance of musical com-
positions by public broadcasting 
entities licensed to colleges and 
universities. 

(a) Scope. This section applies to the 
performance of copyrighted published 
nondramatic musical compositions by 
noncommercial radio stations which 
are licensed to accredited colleges, ac-
credited universities, or other accred-
ited nonprofit educational institutions 
and which are not affiliated with Na-
tional Public Radio. For purposes of 
this section, accreditation of institu-
tions providing post-secondary edu-
cation shall be determined by a re-
gional or national accrediting agency 
recognized by the Council for Higher 
Education Accreditation or the United 
States Department of Education; and 
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accreditation of institutions providing 
elementary or secondary education 
shall be as recognized by the applicable 
state licensing authority. 

(b) Voluntary license agreements. Not-
withstanding the schedule of rates and 
terms established in this section, the 
rates and terms of any license agree-
ments entered into by copyright own-
ers and colleges, universities, and other 
nonprofit educational institutions con-
cerning the performance of copyrighted 
musical compositions, including per-

formances by noncommercial radio sta-
tions, shall apply in lieu of the rates 
and terms of this section. 

(c) Royalty rate. A public broad-
casting entity within the scope of this 
section may perform published nondra-
matic musical compositions subject to 
the following schedule of royalty rates: 

(1) For all such compositions in the 
repertory of ASCAP, the royalty rates 
shall be as follows: 

(i) 

Number of full- 
time students 2013 2014 2015 2016 2017 

Level 1 ..................... <1,000 ................. $319 $325 $332 $339 $345 
Level 2 ..................... 1,000–4,999 ......... 369 376 384 392 399 
Level 3 ..................... 5,000–9,999 ......... 505 515 525 535 546 
Level 4 ..................... 10,000–19,999 ..... 655 668 681 695 708 
Level 5 ..................... 20,000 + .............. 822 838 855 872 890 

(ii) Level 1 rates as set forth in para-
graph (c)(1)(i) of this section, shall also 
apply to College Radio Stations with 
an authorized effective radiated power 
(ERP), as that term is defined in 47 
CFR 73.310(a), of 100 Watts or less, as 
specified on its current FCC license, re-

gardless of the size of the student popu-
lation. 

(2) For all such compositions in the 
repertory of BMI, the royalty rates 
shall be as follows: 

(i) 

Number of full- 
time students 2013 2014 2015 2016 2017 

Level 1 ..................... <1,000 ................. $319 $325 $332 $339 $345 
Level 2 ..................... 1,000–4,999 ......... 369 376 384 392 399 
Level 3 ..................... 5,000–9,999 ......... 505 515 525 535 546 
Level 4 ..................... 10,000–19,999 ..... 655 668 681 695 708 
Level 5 ..................... 20,000 + .............. 822 838 855 872 890 

(ii) Level 1 rates, as set forth in para-
graph (c)(2)(i) of this section, shall also 
apply to College Radio Stations with 
an authorized effective radiated power 
(ERP), as that term is defined in 47 
CFR 73.310(a), of 100 Watts or less, as 
specified on its current FCC license, re-
gardless of the size of the student popu-
lation. 

(3) For all such compositions in the 
repertory of SESAC, the royalty rates 
shall be as follows: 

(i) 2013: $140.00 per station; 
(ii) 2014: $143 per station. 
(iii) 2015: The 2014 rate, subject to an 

annual cost of living adjustment in ac-
cordance with paragraph (c)(3)(vi) of 
this section; 

(iv) 2016: The 2015 rate, subject to an 
annual cost of living adjustment in ac-

cordance with paragraph (c)(3)(vi) of 
this section; 

(v) 2017: The 2016 rate, subject to an 
annual cost of living adjustment in ac-
cordance with paragraph (c)(3)(vi) of 
this section. 

(vi) Such cost of living adjustment to 
be made in accordance with the greater 
of 

(A) The change, if any, in the Con-
sumer Price Index (all consumers, all 
items) published by the U.S. Depart-
ment of Labor, Bureau of Labor Statis-
tics during the twelve (12) month pe-
riod from the most recent Index, pub-
lished before December 1 of the year 
immediately prior to the applicable 
year, or 

(B) Two percent (2%). 
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(4) For the performance of any other 
such compositions: $1. 

(d) Payment of royalty rate. The public 
broadcasting entity shall pay the re-
quired royalty rate to ASCAP, BMI and 
SESAC not later than January 31 of 
each year. Each annual payment to 
ASCAP, BMI and SESAC shall be ac-
companied by a signed declaration 
stating the number of full-time stu-
dents enrolled in the educational enti-
ty operating the station and/or the ef-
fective radiated power (ERP) as speci-
fied in its current FCC license. An 
exact copy of such declaration shall be 
furnished to each of ASCAP, BMI and 
SESAC. 

(e) Records of use. A public broad-
casting entity subject to this section 
shall furnish to ASCAP, BMI and 
SESAC, upon request, a music-use re-
port during one week of each calendar 
year. ASCAP, BMI and SESAC shall 
not in any one calendar year request 
more than 10 stations to furnish such 
reports. 

[72 FR 67647, Nov. 30, 2007, as amended at 73 
FR 72726, Dec. 1, 2008; 74 FR 62705, Dec. 1, 
2009; 75 FR 74623, Dec. 1, 2010; 76 FR 74703, 
Dec. 1, 2011; 77 FR 71105, Nov. 29, 2012; 78 FR 
71501, Nov. 29, 2013] 

§ 381.6 Performance of musical com-
positions by other public broad-
casting entities. 

(a) Scope. This section applies to the 
performance of copyrighted published 
nondramatic musical compositions by 
radio stations not licensed to colleges, 
universities, or other nonprofit edu-
cational institutions and which are not 
affiliated with NPR. In the event that 
a station owned by a public broad-
casting entity broadcasts programming 
by means of an in-band, on-channel 
(‘‘IBOC’’) digital radio signal and such 
programming is different than the sta-
tion’s analog broadcast programming, 
then any such programming shall be 
deemed to be provided by a separate 
station requiring a separate royalty 
payment. 

(b) Definitions. As used in paragraphs 
(d) and (e) of this section, the following 
terms and their variant forms mean 
the following: 

(1) Feature Music shall mean any per-
formance of a musical work, whether 
live or recorded, that is the principal 

focus of audience attention. Feature 
Music does not include bridge, back-
ground, or underscore music, themes or 
signatures, interstitial music between 
programs such as in public service an-
nouncements or program sponsorship 
identifications, brief musical transi-
tions in and out of program segments 
(not to exceed 60 seconds in duration), 
incidental performances of music dur-
ing broadcasts of public, religious, or 
sports events, or brief performances 
during news, talk, religious, and sports 
programming of no more than 30 sec-
onds in duration. 

(2) Population Count. The combina-
tion of: 

(i) The number of persons estimated 
to reside within a station’s Predicted 
60 dBu Contour, based on the most re-
cent available census data; and 

(ii) The nonduplicative number of 
persons estimated to reside in the Pre-
dicted 60 dBu Contour of any Trans-
lator or Booster Station that extends a 
public broadcasting entity’s signal be-
yond the contours of a station’s Pre-
dicted 60 dBu Contour. 

(iii) In determining Population 
Count, a station or a Translator or 
Booster Station may use and report 
the total population data, from a re-
search company generally recognized 
in the broadcasting industry, for the 
radio market within which the sta-
tion’s community license is located. 

(3) Predicted 60 dBu Contour shall be 
calculated as set forth in 47 CFR 73.313. 

(4) Talk Format Station shall mean a 
noncommercial radio station: 

(i) Whose program content primarily 
consists of talk shows, news programs, 
sports, community affairs or religious 
sermons (or other non-music-oriented 
programming); 

(ii) That performs Feature Music in 
less than 20% of its programming annu-
ally; and 

(iii) That performs music-oriented 
programming for no more than four (4) 
programming hours during the hours 
from 6 a.m. to 10 p.m. each weekday, 
with no two (2) hours of such program-
ming occurring consecutively, with the 
exception of up to five (5) weekdays 
during the year. 

(5) Weekday shall mean the 24-hour 
period starting at 12 a.m. through 11:59 

VerDate Sep<11>2014 10:45 Oct 28, 2014 Jkt 232145 PO 00000 Frm 00810 Fmt 8010 Sfmt 8010 Y:\SGML\232145.XXX 232145w
re

ie
r-

av
ile

s 
on

 D
S

K
5T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



801 

Copyright Royalty Board, Library of Congress § 381.6 

p.m. on Mondays, Tuesdays, Wednes-
days, Thursdays and Fridays occurring 
between January 1 of a given year up 
to and including Thanksgiving day of 
that year. 

(6) Translator Station and Booster Sta-
tion shall have the same meanings as 
set forth in 47 CFR 74.1201. 

(c) Voluntary license agreements. Not-
withstanding the schedule of rates and 
terms established in this section, the 
rates and terms of any license agree-
ments entered into by copyright own-
ers and noncommercial radio stations 
within the scope of this section con-
cerning the performance of copyrighted 

musical compositions, including per-
formances by noncommercial radio sta-
tions, shall apply in lieu of the rates 
and terms of this section. 

(d) Royalty rate. A public broad-
casting entity within the scope of this 
section may perform published nondra-
matic musical compositions subject to 
the following schedule of royalty rates: 

(1) For all such compositions in the 
repertory of ASCAP, the royalty rates 
shall be as follows: 

(i) Music Fees (Stations with 20% or 
more programming containing Feature 
Music): 

Population count 2013 2014 2015 2016 2017 

Level 1 ..................... 0–249,999 ............ $631 $644 $657 $670 $683 
Level 2 ..................... 250,000–499,999 1,126 1,149 1,171 1,195 1,219 
Level 3 ..................... 500,000–999,999 1,688 1,722 1,756 1,791 1,827 
Level 4 ..................... 1,000,000– 

1,499,999.
2,251 2,296 2,342 2,389 2,437 

Level 5 ..................... 1,500,000– 
1,999,999.

2,814 2,870 2,928 2,986 3,046 

Level 6 ..................... 2,000,000– 
2,499,999.

3,377 3,445 3,513 3,584 3,655 

Level 7 ..................... 2,500,000– 
2,999,999.

3,939 4,018 4,098 4,180 4,264 

Level 8 ..................... 3,000,000 and 
above.

5,628 5,741 5,855 5,972 6,092 

(ii) Talk Format Station Fees (Sta-
tions with <20% Feature Music pro-
gramming): 

Population count 2013 2014 2015 2016 2017 

Level 1 ..................... 0–249,999 ............ $631 $644 $657 $670 $683 
Level 2 ..................... 250,000–499,999 631 644 657 670 683 
Level 3 ..................... 500,000–999,999 631 644 657 670 683 
Level 4 ..................... 1,000,000– 

1,499,999.
788 804 820 836 853 

Level 5 ..................... 1,500,000– 
1,999,999.

985 1,005 1,025 1,045 1,066 

Level 6 ..................... 2,000,000– 
2,499,999.

1,182 1,206 1,230 1,254 1,279 

Level 7 ..................... 2,500,000– 
2,999,999.

1,379 1,406 1,434 1,463 1,492 

Level 8 ..................... 3,000,000 and 
above.

1,970 2,009 2,049 2,090 2,132 

(2) For all such compositions in the 
repertory of BMI, the royalty rates 
shall be as follows: 

(i) Music Fees (Stations with 20% or 
more programming containing Feature 
Music): 

Population count 2013 2014 2015 2016 2017 

Level 1 ..................... 0–249,999 ............ $631 $644 $657 $670 $683 
Level 2 ..................... 250,000–499,999 1,126 1,149 1,171 1,195 1,219 
Level 3 ..................... 500,000–999,999 1,688 1,722 1,756 1,791 1,827 
Level 4 ..................... 1,000,000– 

1,499,999.
2,251 2,296 2,342 2,389 2,437 
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Population count 2013 2014 2015 2016 2017 

Level 5 ..................... 1,500,000– 
1,999,999.

2,814 2,870 2,928 2,986 3,046 

Level 6 ..................... 2,000,000– 
2,499,999.

3,377 3,445 3,513 3,584 3,655 

Level 7 ..................... 2,500,000– 
2,999,999.

3,939 4,018 4,098 4,180 4,264 

Level 8 ..................... 3,000,000 and 
above.

5,628 5,741 5,855 5,972 6,092 

(ii) Talk Format Station Fees (Sta-
tions with <20% Feature Music pro-
gramming): 

Population count 2013 2014 2015 2016 2017 

Level 1 ..................... 0–249,999 ............ $631 $644 $657 $670 $683 
Level 2 ..................... 250,000–499,999 631 644 657 670 683 
Level 3 ..................... 500,000–999,999 631 644 657 670 683 
Level 4 ..................... 1,000,000– 

1,499,999.
788 804 820 836 853 

Level 5 ..................... 1,500,000– 
1,999,999.

985 1,005 1,025 1,045 1,066 

Level 6 ..................... 2,000,000– 
2,499,999.

1,182 1,206 1,230 1,254 1,279 

Level 7 ..................... 2,500,000– 
2,999,999.

1,379 1,406 1,434 1,463 1,492 

Level 8 ..................... 3,000,000 and 
above.

1,970 2,009 2,049 2,090 2,132 

(3) For all such compositions in the 
repertory of SESAC, the royalty rates 
shall be as follows: 

(i) Music fees for stations with >=20% 
Feature Music programming: 

Population count 2013 2014 2015 2016 2017 

Level 1 ..................... 0–249,999 ............ $138 $140 $143 $146 $149 
Level 2 ..................... 250,000–499,999 230 234 239 244 248 
Level 3 ..................... 500,000–999,999 345 352 359 366 373 
Level 4 ..................... 1,000,000– 

1,499,999.
459 468 478 487 497 

Level 5 ..................... 1,500,000– 
1,999,999.

574 586 597 609 622 

Level 6 ..................... 2,000,000– 
2,499,999.

689 702 716 731 745 

Level 7 ..................... 2,500,000– 
2,999,999.

804 820 836 853 870 

Level 8 ..................... 3,000,000 and 
above.

1,149 1,171 1,195 1,219 1,243 

(ii) Talk fees for stations with <20% 
Feature Music programming: 

Population count 2013 2014 2015 2016 2017 

Level 1 ..................... 0–249,999 ............ $138 $140 $143 $146 $149 
Level 2 ..................... 250,000–499,999 138 140 143 146 149 
Level 3 ..................... 500,000–999,999 138 140 143 146 149 
Level 4 ..................... 1,000,000– 

1,499,999.
161 164 167 170 174 

Level 5 ..................... 1,500,000– 
1,999,999.

201 205 209 213 218 

Level 6 ..................... 2,000,000– 
2,499,999.

241 246 251 256 261 

Level 7 ..................... 2,500,000– 
2,999,999.

281 287 293 299 305 
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Population count 2013 2014 2015 2016 2017 

Level 8 ..................... 3,000,000 and 
above.

402 410 418 427 435 

(4) For the performance of any other 
such compositions, in 2013 through 2017, 
$1. 

(e) Payment of royalty rate. The public 
broadcasting entity shall pay the re-
quired royalty rate to ASCAP, BMI and 
SESAC not later than January 31 of 
each year. Each annual payment shall 
be accompanied by a signed declaration 
stating the Population Count of the 
public broadcasting entity and the 
source for such Population Count. An 
exact copy of such declaration shall be 
furnished to each of ASCAP, BMI and 
SESAC. Upon prior written notice 
thereof from ASCAP, BMI and SESAC, 
a public broadcasting entity shall 
make its books and records relating to 
its Population Count available for in-
spection. In the event that a public 
broadcasting entity wishes to be 
deemed a Talk Format Station, then 
such entity shall provide a signed dec-
laration stating that Feature Music is 
performed in less than 20% of its an-
nual programming and that it complies 
with the caps set forth in paragraph 
(b)(4) of this section. An exact copy of 
such declaration shall be furnished to 
each of ASCAP, BMI and SESAC. Upon 
prior written notice thereof from 
ASCAP, BMI or SESAC, a public broad-
casting entity shall make its program 
schedule or other documentation sup-
porting its eligibility as a Talk Format 
Station available for inspection. 

(f) Records of use. A public broad-
casting entity subject to this section 
shall furnish to ASCAP, BMI and 
SESAC, upon request, a music-use re-
port during one week of each calendar 
year. ASCAP, BMI and SESAC each 
shall not in any one calendar year re-
quest more than 10 stations to furnish 
such reports. 

[72 FR 67647, Nov. 30, 2007, as amended at 77 
FR 71106, Nov. 29, 2012] 

§ 381.7 Recording rights, rates and 
terms. 

(a) Scope. This section establishes 
rates and terms for the recording of 
nondramatic performances and dis-

plays of musical works, other than 
compositions subject to voluntary li-
cense agreements, on and for the radio 
and television programs of public 
broadcasting entities, whether or not 
in synchronization or timed relation-
ship with the visual or aural content, 
and for the making, reproduction, and 
distribution of copies and phonorecords 
of public broadcasting programs con-
taining such nondramatic perform-
ances and displays of musical works 
solely for the purpose of transmission 
by public broadcasting entities. The 
rates and terms established in this 
schedule include the making of the re-
productions described in 17 U.S.C. 
118(c)(3). 

(b) Royalty rate. (1)(i) For uses de-
scribed in paragraph (a) of this section 
of a musical work in a PBS-distributed 
program, the royalty fees shall be cal-
culated by multiplying the following 
per-composition rates by the number of 
different compositions in that PBS-dis-
tributed program: 

2013–2017 

(A) Feature ........................................................ $116.37 
(B) Concert feature (per minute) ....................... 34.95 
(C) Background ................................................. 58.81 
(D) Theme: 

(1) Single program or first series program 58.81 
(2) Other series program ............................ 23.88 

(ii) For such uses other than in a 
PBS-distributed television program, 
the royalty fee shall be calculated by 
multiplying the following per-composi-
tion rates by the number of different 
compositions in that program: 

2013–2017 

(A) Feature ........................................................ $ 9.62 
(B) Concert feature (per minute) ....................... 2.53 
(C) Background ................................................. 4.18 
(D) Theme: 

(1) Single program or first series of pro-
gram ........................................................ 4.18 

(2) Other series program ............................ 1.66 

(iii) In the event the work is first re-
corded other than in a PBS-distributed 
program, and such program is subse-
quently distributed by PBS, an addi-
tional royalty payment shall be made 
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equal to the difference between the 
rate specified in this section for other 
than a PBS-distributed program and 
the rate specified in this section for a 
PBS-distributed program. 

(2) For uses licensed herein of a musi-
cal work in a NPR program, the roy-
alty fees shall be calculated by multi-
plying the following per-composition 
rates by the number of different com-
positions in any NPR program distrib-
uted by NPR. For purposes of this 
schedule ‘‘National Public Radio’’ pro-
grams include all programs produced in 
whole or in part by NPR, or by any 
NPR station or organization under con-
tract with NPR. 

2013–2017 

(i) Feature .......................................................... $ 12.60 
(ii) Concert feature (per minute) ........................ 18.49 
(iii) Background .................................................. 6.31 
(iv) Theme: 

(A) Single program or first series program 6.31 
(B) Other series program ........................... 2.52 

(3) For purposes of this schedule, a 
‘‘Concert Feature’’ shall be deemed to 
be the nondramatic presentation in a 
program of all or part of a symphony, 
concerto, or other serious work origi-
nally written for concert performance, 
or the nondramatic presentation in a 
program of portions of a serious work 
originally written for opera perform-
ance. 

(4) For such uses other than in an 
NPR-produced radio program: 

2013–2017 

(i) Feature ................................................................................................................................................................ $ .79 
(ii) Feature (concert) (per half hour) ....................................................................................................................... 1 .65 
(iii) Background ....................................................................................................................................................... .40 

(5) The schedule of fees covers use for 
a period of three years following the 
first use. Succeeding use periods will 
require the following additional pay-
ment: Additional one-year period—25 
percent of the initial three-year fee; 
second three-year period—50 percent of 
the initial three-year fee; each three- 
year fee thereafter—25 percent of the 
initial three-year fee; provided that a 
100 percent additional payment prior to 
the expiration of the first three-year 
period will cover use during all subse-
quent use periods without limitation. 
Such succeeding uses which are subse-
quent to December 31, 2017, shall be 
subject to the royalty rates established 
in this schedule. 

(c) Payment of royalty rates. The re-
quired royalty rates shall be paid to 
each known copyright owner not later 
than July 31 of each calendar year for 
uses during the first six months of that 
calendar year, and not later than Janu-
ary 31 for uses during the last six 
months of the preceding calendar year. 

(d) Records of use—(1) Maintenance of 
cue sheets. PBS and its stations, NPR, 
or other public broadcasting entities 
shall maintain and make available for 
examination pursuant to paragraph (e) 
of this section copies of their standard 
cue sheets or summaries of same list-

ing the recording of the musical works 
of such copyright owners. 

(2) Content of cue sheets or summaries. 
Such cue sheets or summaries shall in-
clude: 

(i) The title, composer and author to 
the extent such information is reason-
ably obtainable. 

(ii) The type of use and manner of 
performance thereof in each case. 

(iii) For Concert Feature music, the 
actual recorded time period on the pro-
gram, plus all distribution and broad-
cast information available to the pub-
lic broadcasting entity. 

(e) Filing of use reports with the Copy-
right Royalty Judges. Deposit of cue 
sheets or summaries. PBS and its sta-
tions, NPR, or other television public 
broadcasting entity shall deposit with 
the Copyright Royalty Judges one elec-
tronic copy in Portable Document For-
mat (PDF) on compact disk (an optical 
data storage medium such as a CD- 
ROM, CD-R or CD-RW) or floppy disk-
ette of their standard music cue sheets 
or summaries of same listing the re-
cording pursuant to this schedule of 
the musical works of copyright owners. 
Such cue sheets or summaries shall be 
deposited not later than July 31 of each 
calendar year for recordings during the 
first six months of the calendar year 
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and not later than January 31 of each 
calendar year for recordings during the 
second six months of the preceding cal-
endar year. PBS and NPR shall main-
tain at their offices copies of all stand-
ard music cue sheets from which such 
music use reports are prepared. Such 
music cue sheets shall be furnished to 
the Copyright Royalty Judges upon 
their request and also shall be avail-
able during regular business hours at 
the offices of PBS or NPR for examina-
tion by a copyright owner who believes 
a musical composition of such owner 
has been recorded pursuant to this 
schedule. 

[72 FR 67647, Nov. 30, 2007, as amended at 77 
FR 71108, Nov. 29, 2012] 

§ 381.8 Terms and rates of royalty pay-
ments for the use of published pic-
torial, graphic, and sculptural 
works. 

(a) Scope. This section establishes 
rates and terms for the use of published 
pictorial, graphic, and sculptural 
works by public broadcasting entities 
for the activities described in 17 U.S.C. 
118. The rates and terms established in 
this schedule include the making of the 
reproductions described in 17 U.S.C. 
118(c). 

(b) Royalty rate. (1) The following 
schedule of rates shall apply to the use 
of works within the scope of this sec-
tion: 

(i) For such uses in a PBS-distributed 
program: 

2013–2017 

(A) For featured display of a work .................... $70.75 
(B) For background and montage display ......... 34.50 
(C) For use of a work for program identification 

or for thematic use ......................................... 139.46 
(D) For the display of an art reproduction copy-

righted separately from the work of fine art 
from which the work was reproduced irre-
spective of whether the reproduced work of 
fine art is copyrighted so as to be subject 
also to payment of a display fee under the 
terms of the schedule .................................... 45.82 

(ii) For such uses in other than PBS- 
distributed programs: 

2013–2017 

(A) For featured display of a work .................... $45.82 
(B) For background and montage display ......... 23.48 
(C) For use of a work for program identification 

or for thematic use ......................................... 93.65 

2013–2017 

(D) For the display of an art reproduction copy-
righted separately from the work of fine art 
from which the work was reproduced irre-
spective of whether the reproduced work of 
fine art is copyrighted so as to be subject 
also to payment of a display fee under the 
terms of the schedule .................................... 23.49 

(2) For the purposes of the schedule 
in paragraph (b)(1) of this section the 
rate for the thematic use of a work in 
an entire series shall be double the sin-
gle program theme rate. In the event 
the work is first used other than in a 
PBS-distributed program, and such 
program is subsequently distributed by 
PBS, an additional royalty payment 
shall be made equal to the difference 
between the rate specified in this sec-
tion for other than a PBS-distributed 
program and the rate specified in this 
section for a PBS-distributed program. 

(3) ‘‘Featured display’’ for purposes of 
this schedule means a full-screen or 
substantially full-screen display ap-
pearing on the screen for more than 
three seconds. Any display less than 
full-screen or substantially full-screen, 
or full-screen for three seconds or less, 
is deemed to be a ‘‘background or mon-
tage display’’. 

(4) ‘‘Thematic use’’ is the utilization 
of the works of one or more artists 
where the works constitute the central 
theme of the program or convey a 
story line. 

(5) ‘‘Display of an art reproduction 
copyrighted separately from the work 
of fine art from which the work was re-
produced’’ means a transparency or 
other reproduction of an underlying 
work of fine art. 

(c) Payment of royalty rate. PBS or 
other public broadcasting entity shall 
pay the required royalty fees to each 
copyright owner not later than July 31 
of each calendar year for uses during 
the first six months of that calendar 
year, and not later than January 31 for 
uses during the last six months of the 
preceding calendar year. 

(d) Records of use. (1) PBS and its sta-
tions or other public broadcasting enti-
ty shall maintain and furnish either to 
copyright owners, or to the offices of 
generally recognized organizations rep-
resenting the copyright owners of pic-
torial, graphic and sculptural works, 
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copies of their standard lists con-
taining the pictorial, graphic, and 
sculptural works displayed on their 
programs. Such notice shall include 
the name of the copyright owner, if 
known, the specific source from which 
the work was taken, a description of 
the work used, the title of the program 
on which the work was used, and the 
date of the original broadcast of the 
program. 

(2) Such listings shall be furnished 
not later than July 31 of each calendar 
year for displays during the first six 
months of the calendar year, and not 
later than January 31 of each calendar 
year for displays during the second six 
months of the preceding calendar year. 

(e) Filing of use reports with the Copy-
right Royalty Judges. (1) PBS and its 
stations or other public broadcasting 
entity shall deposit with the Copyright 
Royalty Judges one electronic copy in 
Portable Document Format (PDF) on 
compact disk (an optical data storage 
medium such as a CD-ROM, CD-R or 
CD-RW) or floppy diskette of their 
standard lists containing the pictorial, 
graphic, and sculptural works dis-
played on their programs. Such notice 
shall include the name of the copyright 
owner, if known, the specific source 
from which the work was taken, a de-
scription of the work used, the title of 
the program on which the work was 
used, and the date of the original 
broadcast of the program. 

(2) Such listings shall be furnished 
not later than July 31 of each calendar 
year for displays during the first six 
months of the calendar year, and not 
later than January 31 of each calendar 
year for displays during the second six 
months of the preceding calendar year. 

(f) Terms of use. (1) The rates of this 
schedule are for unlimited use for a pe-
riod of three years from the date of the 
first use of the work under this sched-
ule. Succeeding use periods will require 
the following additional payment: Ad-
ditional one-year period—25 percent of 
the initial three-year fee; second three- 
year period—50 percent of the initial 
three-year fee; each three-year period 
thereafter—25 percent of the initial 
three-year fee; provided that a 100 per-
cent additional payment prior to the 
expiration of the first three-year period 
will cover use during all subsequent 

use periods without limitation. Such 
succeeding uses which are subsequent 
to December 31, 2017, shall be subject to 
the rates established in this schedule. 

(2) Pursuant to the provisions of 17 
U.S.C. 118(e), nothing in this schedule 
shall be construed to permit, beyond 
the limits of fair use as provided in 17 
U.S.C. 107, the production of a trans-
mission program drawn to any substan-
tial extent from a published compila-
tion of pictorial, graphic, or sculptural 
works. 

[72 FR 67647, Nov. 30, 2007, as amended at 77 
FR 71108, Nov. 29, 2012] 

§ 381.9 Unknown copyright owners. 
If PBS and its stations, NPR and its 

stations, or other public broadcasting 
entity is not aware of the identity of, 
or unable to locate, a copyright owner 
who is entitled to receive a royalty 
payment under this part, they shall re-
tain the required fee in a segregated 
trust account for a period of three 
years from the date of the required 
payment. No claim to such royalty fees 
shall be valid after the expiration of 
the three-year period. Public broad-
casting entities may establish a joint 
trust fund for the purposes of this sec-
tion. Public broadcasting entities shall 
make available to the Copyright Roy-
alty Judges, upon request, information 
concerning fees deposited in trust 
funds. 

§ 381.10 Cost of living adjustment. 
(a) On or before December 1, 2013, the 

Copyright Royalty Judges shall publish 
in the FEDERAL REGISTER a notice of 
the change in the cost of living as de-
termined by the Consumer Price Index 
(all consumers, all items) during the 
period from the most recent Index pub-
lished prior to December 1, 2012, to the 
most recent Index published prior to 
December 1, 2013. On or before each De-
cember 1 thereafter the Copyright Roy-
alty Judges shall publish a notice of 
the change in the cost of living during 
the period from the most recent index 
published prior to the previous notice, 
to the most recent Index published 
prior to December 1, of that year. 

(b) On the same date of the notices 
published pursuant to paragraph (a) of 
this section, the Copyright Royalty 
Judges shall publish in the FEDERAL 
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REGISTER a revised schedule of the 
rates for § 381.5(c)(3), the rate to be 
charged for compositions in the rep-
ertory of SESAC, which shall adjust 
the royalty amounts established in a 
dollar amount according to the greater 
of 

(1) The change in the cost of living 
determined as provided in paragraph 
(a) of this section, or 

(2) Two percent (2%). 
(3) Such royalty rates shall be fixed 

at the nearest dollar. 
(c) The adjusted schedule for the 

rates for § 381.5(c)(3) shall become effec-
tive thirty (30) days after publication 
in the FEDERAL REGISTER. 

[72 FR 67647, Nov. 30, 2007, as amended at 77 
FR 71109, Nov. 29, 2012] 

§ 381.11 Notice of restrictions on use of 
reproductions of transmission pro-
grams. 

Any public broadcasting entity 
which, pursuant to 17 U.S.C. 118, sup-
plies a reproduction of a transmission 
program to governmental bodies or 
nonprofit institutions shall include 
with each copy of the reproduction a 
warning notice stating in substance 
that the reproductions may be used for 
a period of not more than seven days 
from the specified date of trans-
mission, that the reproductions must 
be destroyed by the user before or at 
the end of such period, and that a fail-
ure to fully comply with these terms 
shall subject the body or institution to 
the remedies for infringement of copy-
right. 

PART 382—RATES AND TERMS FOR 
DIGITAL TRANSMISSIONS OF 
SOUND RECORDINGS AND THE 
REPRODUCTION OF EPHEMERAL 
RECORDINGS BY PREEXISTING 
SUBSCRIPTION SERVICES AND 
PREEXISTING SATELLITE DIGITAL 
AUDIO RADIO SERVICES 

Subpart A—Preexisting Subscription 
Services 

Sec. 
382.1 General. 
382.2 Definitions. 
382.3 Royalty fees for the digital perform-

ance of sound recordings and the making 

of ephemeral recordings by preexisting 
subscription services. 

382.4 Terms for making payment of royalty 
fees and statements of account. 

382.5 Confidential information. 
382.6 Verification of statements of account. 
382.7 Verification of royalty payments. 
382.8 Unclaimed funds. 

Subpart B—Preexisting Satellite Digital 
Audio Radio Services 

382.10 General. 
382.11 Definitions. 
382.12 Royalty fees for the public perform-

ance of sound recordings and the making 
of ephemeral recordings. 

382.13 Terms for making payment of royalty 
fees and statements of account. 

382.14 Confidential information. 
382.15 Verification of royalty payments. 
382.16 Verification of royalty distributions. 
382.17 Unclaimed funds. 

AUTHORITY: 17 U.S.C. 112(e), 114 and 
801(b)(1). 

SOURCE: 72 FR 71796, Dec. 19, 2007, unless 
otherwise noted. 

Subpart A—Preexisting 
Subscription Services 

§ 382.1 General. 
(a) This subpart establishes rates and 

terms of royalty payments for the pub-
lic performance of sound recordings by 
nonexempt preexisting subscription 
services in accordance with the provi-
sions of 17 U.S.C. 114, and the making 
of Ephemeral Recordings in connection 
with the public performance of sound 
recordings by nonexempt preexisting 
subscription services in accordance 
with the provisions of 17 U.S.C. 112(e). 

(b) Upon compliance with 17 U.S.C. 
114 and the terms and rates of this sub-
part, nonexempt preexisting subscrip-
tion services may engage in the activi-
ties set forth in 17 U.S.C. 114(d)(2). 

(c) Upon compliance with 17 U.S.C. 
112(e) and the terms and rates of this 
subpart, nonexempt preexisting sub-
scription services may engage in the 
activities set forth in 17 U.S.C. 112(e) 
without limit to the number of Ephem-
eral Recordings made. 

[72 FR 71796, Dec. 19, 2007, as amended at 78 
FR 23096, Apr. 17, 2013] 

§ 382.2 Definitions. 
For purposes of this subpart, the fol-

lowing definitions shall apply: 
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Collective is the collection and dis-
tribution organization that is des-
ignated by the Copyright Royalty 
Judges. For the 2013–2017 license term, 
the Collective is SoundExchange, Inc. 

Copyright Owners are sound recording 
copyright owners who are entitled to 
royalty payments made under this sub-
part pursuant to the statutory licenses 
under 17 U.S.C. 112(e) and 114. 

Ephemeral Recording is a phonorecord 
created for the purpose of facilitating a 
transmission of a public performance 
of a sound recording under a statutory 
license in accordance with 17 U.S.C. 114 
and subject to the limitations specified 
in 17 U.S.C. 112(e). 

GAAP shall mean generally accepted 
accounting principles in effect from 
time to time in the United States. 

Gross Revenues. (1) Gross Revenues 
shall mean all monies derived from the 
operation of the programming service 
of the Licensee and shall be comprised 
of the following: 

(i) Monies received by Licensee from 
Licensee’s carriers and directly from 
residential U.S. subscribers for Licens-
ee’s programming service; 

(ii) Licensee’s advertising revenues 
(as billed), or other monies received 
from sponsors, if any, less advertising 
agency commissions not to exceed 15% 
of those fees incurred to a recognized 
advertising agency not owned or con-
trolled by Licensee; 

(iii) Monies received for the provision 
of time on the programming service to 
any third party; 

(iv) Monies received from the sale of 
time to providers of paid programming 
such as infomercials; 

(v) Where merchandise, service, or 
anything of value is received by Li-
censee in lieu of cash consideration for 
the use of Licensee’s programming 
service, the fair market value thereof 
or Licensee’s prevailing published rate, 
whichever is less; 

(vi) Monies or other consideration re-
ceived by Licensee from Licensee’s car-
riers, but not including monies re-
ceived by Licensee’s carriers from oth-
ers and not accounted for by Licensee’s 
carriers to Licensee, for the provision 
of hardware by anyone and used in con-
nection with the programming service; 

(vii) Monies or other consideration 
received for any references to or inclu-

sion of any product or service on the 
programming service; and 

(viii) Bad debts recovered regarding 
paragraphs (1)(i) through (vii) of this 
definition. 

(2) Gross Revenues shall include such 
payments as set forth in paragraphs 
(1)(i) through (viii) of this definition to 
which Licensee is entitled but which 
are paid to a parent, subsidiary, divi-
sion, or affiliate of Licensee, in lieu of 
payment to Licensee but not including 
payments to Licensee’s carriers for the 
programming service. Licensee shall be 
allowed a deduction from ‘‘Gross Reve-
nues’’ as defined in paragraph (1) of 
this definition for affiliate revenue re-
turned during the reporting period and 
for bad debts actually written off dur-
ing reporting period. 

Licensee means any preexisting sub-
scription service as defined in 17 U.S.C. 
114(j)(11). 

Performers means the independent ad-
ministrators identified in 17 U.S.C. 
114(g)(2)(B) and (C), and the parties 
identified in 17 U.S.C. 114(g)(2)(D). 

Qualified Auditor is a Certified Public 
Accountant. 

[78 FR 23096, Apr. 17, 2013] 

§ 382.3 Royalty fees for the digital per-
formance of sound recordings and 
the making of ephemeral record-
ings by preexisting subscription 
services. 

(a) Commencing January 1, 2013, and 
continuing through December 31, 2017, 
the monthly royalty fee to be paid by 
a Licensee for the public performance 
of sound recordings pursuant to 17 
U.S.C. 114 and the making of any num-
ber of Ephemeral Recordings to facili-
tate such performances pursuant to 17 
U.S.C. 112(e) shall be a percentage of 
monthly Gross Revenues resulting 
from residential services in the United 
States as follows: for 2013, 8%; and for 
2014 through 2017, 8.5%. 

(b) Each Licensee making digital per-
formances of sound recordings pursu-
ant to 17 U.S.C. 114 and Ephemeral Re-
cordings pursuant to 17 U.S.C. 112(e) 
shall make an advance payment to the 
Collective of $100,000 per year, payable 
no later than January 20th of each 
year. The annual advance payment 
shall be nonrefundable, but it may be 
counted as an advance of the section 
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112 royalties due and payable for a 
given year or any month therein under 
paragraph (a) of this section; Provided, 
however, that any unused portion of an 
annual advance payment for a given 
year shall not carry over into a subse-
quent year. 

(c) The royalty payable under 17 
U.S.C. 112(e) for the making of 
phonorecords used by the Licensee 
solely to facilitate transmissions for 
which it pays royalties as and when 
provided in this subpart shall be in-
cluded within, and constitute 5% of, 
the total royalties payable under 17 
U.S.C. 112(e) and 114. 

(d) A Licensee shall pay a late fee of 
1.5% per month, or the highest lawful 
rate, whichever is lower, for each pay-
ment or statement of account, or ei-
ther of them, received by the Collec-
tive after the due date. Late fees shall 
accrue from the due date until pay-
ment and the statement of account are 
received. 

[78 FR 23096, Apr. 17, 2013] 

§ 382.4 Terms for making payment of 
royalty fees and statements of ac-
count. 

(a) Payment to the Collective. A Li-
censee shall make the royalty pay-
ments due under § 382.3 to the Collec-
tive. 

(b) Timing of payment. A Licensee 
shall make any payments due under 
§ 382.3 on a monthly basis on or before 
the 45th day after the end of each 
month for that month. 

(c) Statements of Account. Licensees 
shall submit monthly statements of ac-
count on a form provided by the Collec-
tive. A statement of account shall con-
tain the following information: 

(1) Such information as is necessary 
to calculate the accompanying royalty 
payments; 

(2) The name, address, business title, 
telephone number, facsimile (if any), 
electronic mail address and other con-
tact information of the person to be 
contacted for information or questions 
concerning the content of the state-
ment of account; 

(3) The signature of a duly authorized 
officer or representative of the Li-
censee; 

(4) The printed or typewritten name 
of the person signing the statement of 
account; 

(5) The date of signature; 
(6) The title or official position held 

in relation to the Licensee by the per-
son signing the statement of account; 

(7) A certification of the capacity of 
the person signing; and 

(8) A statement to the following ef-
fect: 

I, the undersigned officer or rep-
resentative of the Licensee, have exam-
ined this statement of account and 
hereby state that it is true, accurate, 
and complete to my knowledge after 
reasonable due diligence. 

(d) Distribution of royalties. (1) The 
Collective shall promptly distribute 
royalties received from Licensees to 
Copyright Owners and Performers, or 
their designated agents, that are enti-
tled to such royalties. The Collective 
shall be responsible only for making 
distributions to those Copyright Own-
ers, Performers, or their designated 
agents who provide the Collective with 
such information as is necessary to 
identify the correct recipient. The Col-
lective shall distribute royalties on a 
basis that values all performances by a 
Licensee equally based upon the infor-
mation provided under the reports of 
use requirements for Licensees con-
tained in § 370.3 of this chapter. 

(2) If the Collective is unable to lo-
cate a Copyright Owner or Performer 
entitled to a distribution of royalties 
under paragraph (d)(1) of this section 
within 3 years from the date of pay-
ment by a Licensee, such royalties 
shall be handled in accordance with 
§ 382.8. 

(e) Retention of records. Both Licens-
ees and the Collective shall maintain 
books and records relating to the pay-
ment of the license fees in accordance 
with generally accepted accounting 
principles for a period of three years 
after the end of the period for which 
the payment is made. These records 
shall include, but are not limited to, 
the statements of account, records doc-
umenting an interested party’s share of 
the royalty fees, and the records per-
taining to the administration of the 
collection process and the further dis-
tribution of the royalty fees to those 
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interested parties entitled to receive 
such fees. 

[78 FR 23097, Apr. 17, 2013] 

§ 382.5 Confidential information. 

(a) For purposes of this subpart, con-
fidential information shall include 
statements of account and any infor-
mation pertaining to the statements of 
account designated as confidential by 
the nonexempt preexisting subscription 
service filing the statement. Confiden-
tial information shall also include any 
information so designated in a con-
fidentiality agreement duly executed 
between a nonexempt preexisting sub-
scription service and an interested 
party, or between one or more inter-
ested parties; Provided that all such in-
formation shall be made available, for 
the verification proceedings provided 
for in §§ 382.6 and 382.7. 

(b) Access to the confidential infor-
mation pertaining to the royalty pay-
ments shall be subject to an appro-
priate confidentiality agreement and 
limited to: 

(1) Those employees, agents, consult-
ants and independent contractors of 
the Collective who are engaged in the 
collection and distribution of royalty 
payments hereunder and activities di-
rectly related hereto, who are not also 
employees or officers of a sound record-
ing Copyright Owner or Performer, and 
who, for the purpose of performing 
such duties during the ordinary course 
of employment, require access to the 
records; and 

(2) An independent and Qualified 
Auditor who is not an employee or offi-
cer of a sound recording Copyright 
Owner or Performer, but is authorized 
to act on behalf of the interested Copy-
right Owners with respect to the 
verification of the royalty payments; 
and 

(3) Copyright Owners and Performers 
whose works have been used under the 
statutory licenses set forth in 17 U.S.C. 
112(e) and 114 by the Licensee whose 
Confidential Information is being sup-
plied, or agents thereof provided that 
the only confidential information that 
may be shared pursuant to this para-
graph (b)(3) are the monthly state-
ments of account that accompany roy-
alty payments. 

(c) The Collective or any person iden-
tified in paragraph (b) of this section 
shall implement procedures to safe-
guard all confidential financial and 
business information, including, but 
not limited to royalty payments, sub-
mitted as part of the statements of ac-
count, using a reasonable standard of 
care, but no less than the same degree 
of security used to protect confidential 
financial and business information or 
similarly sensitive information belong-
ing to the Collective or such person. 

[72 FR 71796, Dec. 19, 2007. Redesignated at 78 
FR 23096, Apr. 17, 2013 and amended at 78 FR 
23097, Apr. 17, 2013] 

§ 382.6 Verification of statements of ac-
count. 

(a) General. This section prescribes 
general rules pertaining to the 
verification of the statements of ac-
count by interested parties according 
to terms promulgated by the Copyright 
Royalty Board. 

(b) Frequency of verification. Inter-
ested parties may conduct a single 
audit of a nonexempt preexisting sub-
scription service during any given cal-
endar year. 

(c) Notice of intent to audit. Interested 
parties must submit a notice of intent 
to audit a particular service to the 
Copyright Royalty Board, which shall 
publish in the FEDERAL REGISTER a no-
tice announcing the receipt of the no-
tice of intent to audit within 30 days of 
the filing of the interested party’s no-
tice. Such notification of intent to 
audit shall also be delivered at the 
same time to the party to be audited. 

(d) Retention of records. The party re-
questing the verification procedure 
shall retain the report of the 
verification for a period of three years 
from the date of completion of the 
verification process. 

(e) Acceptable verification procedure. 
An audit, including underlying paper-
work, which was performed in the ordi-
nary course of business according to 
generally accepted auditing standards 
by an independent and Qualified Audi-
tor, shall serve as an acceptable 
verification procedure for all parties. 

(f) Costs of the verification procedure. 
The interested party or parties re-
questing the verification procedure 
shall pay all costs of the verification 
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procedure, unless an independent and 
Qualified Auditor concludes that dur-
ing the period audited, the Licensee 
underpaid royalties by an amount of 
five (5) percent or more; in which case, 
the service that made the under-
payment shall bear the costs of the 
verification procedure. 

(g) Interested parties. For purposes of 
this section, interested parties are 
those Copyright Owners who are enti-
tled to receive royalty fees pursuant to 
17 U.S.C. 114(g), their designated 
agents, or the Collective. 

[72 FR 71796, Dec. 19, 2007. Redesignated at 78 
FR 23096, Apr. 17, 2013 and amended at 78 FR 
23097, Apr. 17, 2013] 

§ 382.7 Verification of royalty pay-
ments. 

(a) General. This section prescribes 
general rules pertaining to the 
verification of the payment of royalty 
fees to those parties entitled to receive 
such fees, according to terms promul-
gated by the Copyright Royalty Board. 

(b) Frequency of verification. Inter-
ested parties may conduct a single 
audit of the Collective during any 
given calendar year. 

(c) Notice of intent to audit. Interested 
parties must submit a notice of intent 
to audit the entity making the royalty 
payment to the Copyright Royalty 
Board, which shall publish in the FED-
ERAL REGISTER a notice announcing the 
receipt of the notice of intent to audit 
within 30 days of the filing of the inter-
ested party’s notice. Such notification 
of intent shall also be delivered at the 
same time to the party to be audited. 

(d) Retention of records. The inter-
ested party requesting the verification 
procedure shall retain the report of the 
verification for a period of three years 
after completion of the verification 
process. 

(e) Acceptable verification procedure. 
An audit, including underlying paper-
work, which was performed in the ordi-
nary course of business according to 
generally accepted auditing standards 
by an independent and Qualified Audi-
tor, shall serve as an acceptable 
verification procedure for all inter-
ested parties. 

(f) Costs of the verification procedure. 
The interested party or parties re-
questing the verification procedure 

shall pay for all costs associated with 
the verification procedure, unless an 
independent and Qualified Auditor con-
cludes that, during the period audited, 
the Licensee underpaid royalties in the 
amount of five (5) percent or more, in 
which case, the entity that made the 
underpayment shall bear the costs of 
the verification procedure. 

(g) Interested parties. For purposes of 
this section, interested parties are 
those who are entitled to receive roy-
alty payments pursuant to 17 U.S.C. 
114(g)(2), or their designated agents. 

[72 FR 71796, Dec. 19, 2007. Redesignated at 78 
FR 23096, Apr. 17, 2013 and amended at 78 FR 
23098, Apr. 17, 2013] 

§ 382.8 Unclaimed funds. 
If the Collective is unable to identify 

or locate a Copyright Owner or Per-
former who is entitled to receive a roy-
alty distribution under this subpart, 
the Collective shall retain the required 
payment in a segregated trust account 
for a period of 3 years from the date of 
the last distribution from the royalty 
fund at issue. No claim to such dis-
tribution shall be valid after the expi-
ration of the 3-year period. After expi-
ration of the three-year claim period, 
the Collective may apply the un-
claimed funds to offset any costs de-
ductible under 17 U.S.C. 114(g)(3). The 
foregoing shall apply notwithstanding 
the common law or statutes of any 
State. 

[72 FR 71796, Dec. 19, 2007. Redesignated at 78 
FR 23096, Apr. 17, 2013 and amended at 78 FR 
23098, Apr. 17, 2013] 

Subpart B—Preexisting Satellite 
Digital Audio Radio Services 

AUTHORITY: 17 U.S.C. 112(e), 114(f), 804(b)(3). 

SOURCE: 73 FR 4102, Jan. 24, 2008, unless 
otherwise noted. 

§ 382.10 General. 
(a) Scope. This subpart establishes 

rates and terms of royalty payments 
for the public performance of sound re-
cordings in certain digital trans-
missions by Licensees in accordance 
with the provisions of 17 U.S.C. 114, and 
the making of Ephemeral Recordings 
by Licensees in accordance with the 
provisions of 17 U.S.C. 112(e), during 

VerDate Sep<11>2014 10:45 Oct 28, 2014 Jkt 232145 PO 00000 Frm 00821 Fmt 8010 Sfmt 8010 Y:\SGML\232145.XXX 232145w
re

ie
r-

av
ile

s 
on

 D
S

K
5T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



812 

37 CFR Ch. III (7–1–14 Edition) § 382.11 

the period from January 1, 2013, 
through December 31, 2017. 

(b) Legal compliance. Licensees rely-
ing upon the statutory licenses set 
forth in 17 U.S.C. 112(e) and 114 shall 
comply with the requirements of those 
sections, the rates and terms of this 
subpart, and any other applicable regu-
lations. 

(c) Relationship to voluntary agree-
ments. Notwithstanding the royalty 
rates and terms established in this sub-
part, the rates and terms of any vol-
untary license agreements entered into 
by Copyright Owners and Licensees 
shall apply in lieu of the rates and 
terms of this subpart to transmission 
within the scope of such agreements. 

[73 FR 4102, Jan. 24, 2008, as amended at 78 
FR 23098, Apr. 17, 2013] 

§ 382.11 Definitions. 
For purposes of this subpart, the fol-

lowing definitions shall apply: 
Collective is the collection and dis-

tribution organization that is des-
ignated by the Copyright Royalty 
Judges. For the 2013–2017 license term, 
the Collective is SoundExchange, Inc. 

Copyright Owners are sound recording 
copyright owners who are entitled to 
royalty payments made under this sub-
part pursuant to the statutory licenses 
under 17 U.S.C. 112(e) and 114. 

Directly-Licensed Recording is a sound 
recording for which the Licensee has 
previously obtained a license of all rel-
evant rights from the Copyright Owner 
of such sound recording. 

Ephemeral Recording is a phonorecord 
created for the purpose of facilitating a 
transmission of a public performance 
of a sound recording under a statutory 
license in accordance with 17 U.S.C. 114 
and subject to the limitations specified 
in 17 U.S.C. 112(e). 

GAAP shall mean generally accepted 
accounting principles in effect from 
time to time in the United States. 

Gross Revenues. (1) Gross Revenues 
shall mean revenue recognized by the 
Licensee in accordance with GAAP 
from the operation of an SDARS, and 
shall be comprised of the following: 

(i) Subscription revenue recognized 
by Licensee directly from U.S. sub-
scribers for Licensee’s SDARS; and 

(ii) Licensee’s advertising revenues, 
or other monies received from spon-

sors, if any, attributable to advertising 
on channels other than those that use 
only incidental performances of sound 
recordings, less advertising agency and 
sales commissions. 

(2) Gross Revenues shall include such 
payments as set forth in paragraphs 
(1)(i) and (ii) of the definition of ‘‘Gross 
Revenues’’ to which Licensee is enti-
tled but which are paid to a parent, 
wholly-owned subsidiary or division of 
Licensee. 

(3) Gross Revenues shall exclude: 
(i) Monies or other consideration at-

tributable to the sale and/or license of 
equipment and/or other technology, in-
cluding but not limited to bandwidth, 
sales of devices that receive the Li-
censee’s SDARS and any taxes, ship-
ping and handling fees therefor; 

(ii) Royalties paid to Licensee for in-
tellectual property rights; 

(iii) Monies or other consideration 
received by Licensee from the sale of 
phonorecords and digital phonorecord 
deliveries; 

(iv) Sales and use taxes, shipping and 
handling, credit card, invoice, and ful-
fillment service fees; 

(v) Bad debt expense, and 
(vi) Revenues recognized by Licensee 

for the provision of 
(A) Current and future data services 

offered for a separate charge (e.g., 
weather, traffic, destination informa-
tion, messaging, sports scores, stock 
ticker information, extended program 
associated data, video and photo-
graphic images, and such other 
telematics and/or data services as may 
exist from time to time); 

(B) Channels, programming, products 
and/or other services offered for a sepa-
rate charge where such channels use 
only incidental performances of sound 
recordings; 

(C) Channels, programming, products 
and/or other services provided outside 
of the United States; and 

(D) Channels, programming, products 
and/or other services for which the per-
formance of sound recordings and/or 
the making of Ephemeral Recordings is 
exempt from any license requirement 
or is separately licensed, including by a 
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statutory license and, for the avoid-
ance of doubt, webcasting, audio serv-
ices bundled with television program-
ming, interactive services, and trans-
missions to business establishments. 

Licensee is a person that has obtained 
a statutory license under 17 U.S.C. 114, 
and the implementing regulations, to 
make transmissions over a preexisting 
satellite digital audio radio service, 
and has obtained a statutory license 
under 17 U.S.C. 112(e), and the imple-
menting regulations, to make Ephem-
eral Recordings for use in facilitating 
such transmissions. 

Performers means the independent ad-
ministrators identified in 17 U.S.C. 
114(g)(2)(B) and (C), and the parties 
identified in 17 U.S.C. 114(g)(2)(D). 

Pre-1972 Recording is a sound record-
ing fixed before February 15, 1972. 

Qualified Auditor is a Certified Public 
Accountant. 

SDARS means the preexisting sat-
ellite digital audio radio services as de-
fined in 17 U.S.C. 114(j)(10). 

Term means the period commencing 
January 1, 2013, and continuing 
through December 31, 2017. 

[73 FR 4102, Jan. 24, 2008, as amended at 78 
FR 23098, Apr. 17, 2013] 

§ 382.12 Royalty fees for the public 
performance of sound recordings 
and the making of ephemeral re-
cordings. 

(a) In general. The monthly royalty 
fee to be paid by a Licensee for the 
public performance of sound recordings 
pursuant to 17 U.S.C. 114(d)(2) and the 
making of any number of Ephemeral 
Recordings to facilitate such perform-
ances pursuant to 17 U.S.C. 112(e) shall 
be a percentage of monthly Gross Reve-
nues as follows: for 2013, 9.0%; for 2014, 
9.5%; for 2015, 10.0%; for 2016, 10.5%; and 
for 2017, 11.0%, except that the royalty 
fee so determined may be reduced by 
the Direct License Share or the Pre- 
1972 Recording Share as described in 
paragraphs (d) and (e), respectively, of 
this section. 

(b) Ephemeral recordings. The royalty 
payable under 17 U.S.C. 112(e) for the 
making of phonorecords used by the Li-
censee solely to facilitate trans-
missions for which it pays royalties as 
and when provided in this subpart shall 
be included within, and constitute 5% 

of, the total royalties payable under 17 
U.S.C. 112(e) and 114. 

(c) Ephemeral recordings minimum fee. 
Each Licensee making Ephemeral Re-
cordings pursuant to 17 U.S.C. 112(e) 
shall make an advance payment to the 
Collective of $100,000 per year, payable 
no later than January 20th of each 
year. The annual advance payment 
shall be nonrefundable, but it shall be 
considered as an advance of the Ephem-
eral Recordings royalties due and pay-
able for a given year or any month 
therein under paragraphs (a) and (b) of 
this section; Provided, however, that 
any unused annual advance payment 
for a given year shall not carry over 
into a subsequent year. 

(d) Direct license share. The percent-
age of monthly Gross Revenues royalty 
fee specified in paragraph (a) of this 
section may be reduced by a percentage 
as set forth in this paragraph (referred 
to herein as the ‘‘Direct License 
Share’’). 

(1) Subject to paragraph (d)(3) of this 
section, for each month, the Direct Li-
cense Share is the result of dividing 
the Internet Performances of Directly- 
Licensed Recordings on the Reference 
Channels by the total number of Inter-
net Performances of all sound record-
ings on the Reference Channels. 

(2) For purposes of paragraph (d)(1) of 
this section: 

(i) A ‘‘Performance’’ is each instance 
in which any portion of a sound record-
ing is publicly performed to a listener 
within the United States by means of a 
digital audio transmission or retrans-
mission (e.g., the delivery of any por-
tion of a single track from a compact 
disc to one listener) but excluding an 
incidental performance that both: 

(A) Makes no more than incidental 
use of sound recordings including, but 
not limited to, brief musical transi-
tions in and out of commercials or pro-
gram segments, brief performances 
during news, talk and sports program-
ming, brief background performances 
during disk jockey announcements, 
brief performances during commercials 
of sixty seconds or less in duration, or 
brief performances during sporting or 
other public events; and 

(B) Other than ambient music that is 
background at a public event, does not 
contain an entire sound recording and 
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does not feature a particular sound re-
cording of more than thirty seconds (as 
in the case of a sound recording used as 
a theme song). 

(ii) The ‘‘Reference Channels’’ are 
Internet webcast channels offered by 
the Licensee that directly correspond 
to channels offered on the Licensee’s 
SDARS that are capable of being re-
ceived on all models of Sirius radio, all 
models of XM radio, or either or both, 
and on which the programming con-
sists primarily of music. 

(3) A Direct License Share adjust-
ment as described in paragraph (d) of 
this section is available to a Licensee 
only if— 

(i) The Reference Channels constitute 
a large majority of the music channels 
offered on the Licensee’s SDARS and 
are generally representative of the 
music channels offered on the Licens-
ee’s SDARS; and 

(ii) The Licensee timely provides the 
relevant information required by 
§ 382.13(h). 

(4) No performance shall be credited 
as an Internet Performance of a Di-
rectly-Licensed Sound Recording under 
this section if that performance is sep-
arately credited as an Internet Per-
formance of a Pre-1972 sound recording 
under paragraph (e)(1) of this section. 

(e) Pre-1972 Recording Share. The per-
centage of monthly Gross Revenues 
royalty fee specified in paragraph (a) of 
this section may be reduced by a per-
centage as set forth in this paragraph 
(referred to herein as the ‘‘Pre-1972 Re-
cording Share’’). 

(1) Subject to paragraph (e)(3) of this 
section, for each month, the Pre-1972 
Recording Share is the result of divid-
ing the Internet Performances of Pre- 
1972 Sound Recordings on the Ref-
erence Channels by the total number of 
Internet Performances of all sound re-
cordings on the Reference Channels. 

(2) For purposes of paragraph (e)(1) of 
this section: 

(i) A ‘‘Performance’’ is each instance 
in which any portion of a sound record-
ing is publicly performed to a listener 
within the United States by means of a 
digital audio transmission or retrans-
mission (e.g., the delivery of any por-
tion of a single track from a compact 
disc to one listener) but excluding an 
incidental performance that both: 

(A) Makes no more than incidental 
use of sound recordings including, but 
not limited to, brief musical transi-
tions in and out of commercials or pro-
gram segments, brief performances 
during news, talk and sports program-
ming, brief background performances 
during disk jockey announcements, 
brief performances during commercials 
of sixty seconds or less in duration, or 
brief performances during sporting or 
other public events; and 

(B) Other than ambient music that is 
background at a public event, does not 
contain an entire sound recording and 
does not feature a particular sound re-
cording of more than thirty seconds (as 
in the case of a sound recording used as 
a theme song). 

(ii) The ‘‘Reference Channels’’ are 
Internet webcast channels offered by 
the Licensee that directly correspond 
to channels offered on the Licensee’s 
SDARS that are capable of being re-
ceived on all models of Sirius radio, all 
models of XM radio or both, and on 
which the programming consists pri-
marily of music. 

(3) A Pre-1972 Recording Share ad-
justment as described in paragraph (e) 
of this section is available to a Li-
censee only if— 

(i) The Reference Channels constitute 
a large majority of the music channels 
offered on the Licensee’s SDARS and 
are generally representative of the 
music channels offered on the Licens-
ee’s SDARS; and 

(ii) The Licensee timely provides the 
relevant information required by 
§ 382.13(h). 

[78 FR 23098, Apr. 17, 2013] 

§ 382.13 Terms for making payment of 
royalty fees and statements of ac-
count. 

(a) Payment to the Collective. A Li-
censee shall make the royalty pay-
ments due under § 382.12 to the Collec-
tive. 

(b) Designation of the Collective. (1) 
Until such time as a new designation is 
made, SoundExchange, Inc., is des-
ignated as the Collective to receive 
statements of account and royalty pay-
ments from Licensees due under § 382.12 
and to distribute such royalty pay-
ments to each Copyright Owner and 
Performer, or their designated agents, 
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entitled to receive royalties under 17 
U.S.C. 112(e) or 114. 

(2) If SoundExchange, Inc. should dis-
solve or cease to be governed by a 
board consisting of equal numbers of 
representatives of Copyright Owners 
and Performers, then it shall be re-
placed by a successor Collective upon 
the fulfillment of the requirements set 
forth in paragraph (b)(2)(i) of this sec-
tion. 

(i) By a majority vote of the nine 
Copyright Owner representatives and 
the nine Performer representatives on 
the SoundExchange board as of the last 
day preceding the condition precedent 
in paragraph (b)(2) of this section, such 
representatives shall file a petition 
with the Copyright Royalty Judges 
designating a successor to collect and 
distribute royalty payments to Copy-
right Owners and Performers entitled 
to receive royalties under 17 U.S.C. 
112(e) or 114 that have themselves au-
thorized the Collective. 

(ii) The Copyright Royalty Judges 
shall publish in the FEDERAL REGISTER 
within 30 days of receipt of a petition 
filed under paragraph (b)(2)(i) of this 
section an order designating the Col-
lective named in such petition. 

(c) Monthly payments. A Licensee 
shall make any payments due under 
§ 382.12 on a monthly basis on or before 
the 45th day after the end of each 
month for that month. All payments 
shall be rounded to the nearest cent. 

(d) Late payments and statements of ac-
count. A Licensee shall pay a late fee of 
1.5% per month, or the highest lawful 
rate, whichever is lower, each for any 
payment or statement of account, or 
either of them received by the Collec-
tive after the due date. Late fees shall 
accrue from the due date until pay-
ment and the statement of account are 
received by the Collective. 

(e) Statements of account. Any pay-
ment due under § 382.12 shall be accom-
panied by a corresponding statement of 
account. A statement of account shall 
contain the following information: 

(1) Such information as is necessary 
to calculate the accompanying royalty 
payments; 

(2) The name, address, business title, 
telephone number, facsimile number (if 
any), electronic mail address and other 
contact information of the person to be 

contacted for information or questions 
concerning the content of the state-
ment of account; 

(3) The signature of a duly authorized 
officer or representative of the Li-
censee; 

(4) The printed or typewritten name 
of the person signing the statement of 
account; 

(5) The date of signature; 
(6) The title or official position held 

in relation to the Licensee by the per-
son signing the statement of account; 

(7) A certification of the capacity of 
the person signing; and 

(8) A statement to the following ef-
fect: 

I, the undersigned officer or representative 
of the Licensee, have examined this state-
ment of account and hereby state that it is 
true, accurate, and complete to my knowl-
edge after reasonable due diligence. 

(f) Distribution of royalties. (1) The 
Collective shall promptly distribute 
royalties received from Licensees to 
Copyright Owners and Performers, or 
their designated agents, that are enti-
tled to such royalties. The Collective 
shall only be responsible for making 
distributions to those Copyright Own-
ers, Performers, or their designated 
agents who provide the Collective with 
such information as is necessary to 
identify the correct recipient. The Col-
lective shall distribute royalties on a 
basis that values all performances by a 
Licensee equally based upon the infor-
mation provided under the reports of 
use requirements for Licensees con-
tained in § 370.4 of this chapter. 

(2) If the Collective is unable to lo-
cate a Copyright Owner or Performer 
entitled to a distribution of royalties 
under paragraph (f)(1) of this section 
within 3 years from the date of pay-
ment by a Licensee, such royalties 
shall be handled in accordance with 
§ 382.17. 

(g) Retention of records. Books and 
records of a Licensee and of the Collec-
tive relating to payments of and dis-
tributions of royalties shall be kept for 
a period of not less than the prior 3 cal-
endar years. 

(h) Notification of exclusions. (1) As a 
condition to a Licensee’s taking a Di-
rect License Share adjustment as de-
scribed in § 382.12(d), by no later than 
the due date for the relevant payment 
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under paragraph (c) of this section, the 
Licensee must provide the Collective a 
list of each Copyright Owner from 
which the Licensee claims to have a di-
rect license of rights to Directly-Li-
censed Recordings that is in effect for 
the month for which the payment is 
made, and of each sound recording as 
to which the Licensee takes such an 
adjustment (identified by featured art-
ist name, sound recording title, and 
International Standard Recording Code 
(ISRC) number or, alternatively to the 
ISRC, album title and copyright owner 
name). Notwithstanding § 382.14, the 
Collective may disclose such informa-
tion as reasonably necessary for it to 
confirm whether a claimed direct li-
cense exists and claimed sound record-
ings are properly excludable. 

(2) As a condition to a Licensee’s tak-
ing a Pre-1972 Recording Share adjust-
ment as described in § 382.12(e), by no 
later than the due date for the relevant 
payment under paragraph (c) of this 
section, the Licensee must provide the 
Collective a list of each Pre-1972 Re-
cording as to which the Licensee takes 
such an adjustment (identified by fea-
tured artist name, sound recording 
title, and International Standard Re-
cording Code (ISRC) number or, alter-
natively to the ISRC, album title and 
copyright owner name). 

[73 FR 4102, Jan. 24, 2008, as amended at 76 
FR 45696, Aug. 1, 2011; 78 FR 23099, Apr. 17, 
2013] 

§ 382.14 Confidential information. 
(a) Definition. For purposes of this 

subpart, ‘‘Confidential Information’’ 
shall include the statements of account 
and any information contained therein, 
including the amount of royalty pay-
ments, and any information pertaining 
to the statements of account reason-
ably designated as confidential by the 
Licensee submitting the statement. 

(b) Exclusion. Confidential Informa-
tion shall not include documents or in-
formation that at the time of delivery 
to the Collective are public knowledge. 
The party claiming the benefit of this 
provision shall have the burden of 
proving that the disclosed information 
was public knowledge. 

(c) Use of Confidential Information. In 
no event shall the Collective use any 
Confidential Information for any pur-

pose other than royalty collection and 
distribution and activities related di-
rectly thereto. 

(d) Disclosure of Confidential Informa-
tion. Access to Confidential Informa-
tion shall be limited, subject to an ap-
propriate confidentiality agreement, 
to: 

(1) Those employees, agents, attor-
neys, consultants and independent con-
tractors of the Collective, who are en-
gaged in the collection and distribution 
of royalty payments hereunder and ac-
tivities related thereto, for the purpose 
of performing such duties during the 
ordinary course of their work and who 
require access to the Confidential In-
formation; 

(2) An independent and Qualified 
Auditor, who is authorized to act on 
behalf of the Collective with respect to 
verification of a Licensee’s statement 
of account pursuant to § 382.15 or on be-
half of a Copyright Owner or Performer 
with respect to the verification of roy-
alty distributions pursuant to § 382.16; 

(3) Copyright Owners and Performers, 
including their designated agents, 
whose works have been used under the 
statutory licenses set forth in 17 U.S.C. 
112(e) and 114 by the Licensee whose 
Confidential Information is being sup-
plied, and including those employees, 
agents, attorneys, consultants and 
independent contractors of such Copy-
right Owners and Performers and their 
designated agents, for the purpose of 
performing their duties during the or-
dinary course of their work and who re-
quire access to the Confidential Infor-
mation; and 

(4) In connection with future pro-
ceedings under 17 U.S.C. 112(e) and 114 
before the Copyright Royalty Judges, 
and under an appropriate protective 
order, attorneys, consultants and other 
authorized agents of the parties to the 
proceedings or the courts. 

(e) Safeguarding of Confidential Infor-
mation. The Collective and any person 
identified in paragraph (d) of this sec-
tion shall implement procedures to 
safeguard against unauthorized access 
to or dissemination of any Confidential 
Information using a reasonable stand-
ard of care, but no less than the same 
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degree of security used to protect Con-
fidential Information or similarly sen-
sitive information belonging to the 
Collective or person. 

[73 FR 4102, Jan. 24, 2008, as amended at 78 
FR 23099, Apr. 17, 2013] 

§ 382.15 Verification of royalty pay-
ments. 

(a) General. This section prescribes 
procedures by which the Collective 
may verify the royalty payments made 
by a Licensee. 

(b) Frequency of verification. The Col-
lective may conduct a single audit of a 
Licensee, upon reasonable notice and 
during reasonable business hours, dur-
ing any given calendar year, for any or 
all of the prior 3 calendar years, but no 
calendar year shall be subject to audit 
more than once. 

(c) Notice of intent to audit. The Col-
lective must file with the Copyright 
Royalty Judges a notice of intent to 
audit a particular Licensee, which 
shall, within 30 days of the filing of the 
notice, publish in the FEDERAL REG-
ISTER a notice announcing such filing. 
The notification of intent to audit 
shall be served at the same time on the 
Licensee to be audited. Any such audit 
shall be conducted by an independent 
and Qualified Auditor identified in the 
notice, and shall be binding on all par-
ties. 

(d) Acquisition and retention of report. 
The Licensee shall use commercially 
reasonable efforts to obtain or to pro-
vide access to any relevant books and 
records maintained by third parties for 
the purpose of the audit. The Collective 
shall retain the report of the 
verification for a period of not less 
than 3 years. 

(e) Acceptable verification procedure. 
An audit, including underlying paper-
work, which was performed in the ordi-
nary course of business according to 
generally accepted auditing standards 
by an independent and Qualified Audi-
tor, shall serve as an acceptable 
verification procedure for all parties 
with respect to the information that is 
within the scope of the audit. 

(f) Consultation. Before rendering a 
written report to the Collective, except 
where the auditor has a reasonable 
basis to suspect fraud and disclosure 
would, in the reasonable opinion of the 

auditor, prejudice the investigation of 
such suspected fraud, the auditor shall 
review the tentative written findings of 
the audit with the appropriate agent or 
employee of the Licensee being audited 
in order to remedy any factual errors 
and clarify any issues relating to the 
audit; Provided that an appropriate 
agent or employee of the Licensee rea-
sonably cooperates with the auditor to 
remedy promptly any factual errors or 
clarify any issues raised by the audit. 

(g) Costs of the verification procedure. 
The Collective shall pay all costs asso-
ciated with the verification procedure, 
unless it determines that the Licensee 
underpaid royalties in an amount of 
10% or more, in which case the Li-
censee shall, in addition to paying the 
amount of any underpayment, bear the 
reasonable costs of the verification 
procedure. 

[73 FR 4102, Jan. 24, 2008, as amended at 78 
FR 23099, Apr. 17, 2013] 

§ 382.16 Verification of royalty dis-
tributions. 

(a) General. This section prescribes 
procedures by which any Copyright 
Owner or Performer may verify the 
royalty distributions made by the Col-
lective; Provided, however, that noth-
ing contained in this section shall 
apply to situations where a Copyright 
Owner or Performer and the Collective 
have agreed as to proper verification 
methods. 

(b) Frequency of verification. A Copy-
right Owner or Performer may conduct 
a single audit of the Collective upon 
reasonable notice and during reason-
able business hours, during any given 
calendar year, for any or all of the 
prior 3 calendar years, but no calendar 
year shall be subject to audit more 
than once. 

(c) Notice of intent to audit. A Copy-
right Owner and Performer must file 
with the Copyright Royalty Judges a 
notice of intent to audit the Collective, 
which shall, within 30 days of the filing 
of the notice, publish in the FEDERAL 
REGISTER a notice announcing such fil-
ing. The notification of intent to audit 
shall be served at the same time on the 
Collective. Any audit shall be con-
ducted by an independent and Qualified 
Auditor identified in the notice, and 
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shall be binding on all Copyright Own-
ers and Performers. 

(d) Acquisition and retention of report. 
The Collective shall use commercially 
reasonable efforts to obtain or to pro-
vide access to any relevant books and 
records maintained by third parties for 
the purpose of the audit. The Copyright 
Owner or Performer requesting the 
verification procedure shall retain the 
report of the verification for a period of 
not less than 3 years. 

(e) Acceptable verification procedure. 
An audit, including underlying paper-
work, which was performed in the ordi-
nary course of business according to 
generally accepted auditing standards 
by an independent and Qualified Audi-
tor, shall serve as an acceptable 
verification procedure for all parties 
with respect to the information that is 
within the scope of the audit. 

(f) Consultation. Before rendering a 
written report to a Copyright Owner or 
Performer, except where the auditor 
has a reasonable basis to suspect fraud 
and disclosure would, in the reasonable 
opinion of the auditor, prejudice the in-
vestigation of such suspected fraud, the 
auditor shall review the tentative writ-
ten findings of the audit with the ap-
propriate agent or employee of the Col-
lective in order to remedy any factual 
errors and clarify any issues relating 
to the audit; Provided that the appro-
priate agent or employee of the Collec-
tive reasonably cooperates with the 
auditor to remedy promptly any fac-
tual errors or clarify any issues raised 
by the audit. 

(g) Costs of the verification procedure. 
The Copyright Owner or Performer re-
questing the verification procedure 
shall pay all costs associated with the 
procedure, unless it is finally deter-
mined that the Licensee underpaid roy-
alties in an amount of 10% or more, in 
which case the Collective shall, in ad-
dition to paying the amount of any un-
derpayment, bear the reasonable costs 
of the verification procedure. 

[73 FR 4102, Jan. 24, 2008, as amended at 78 
FR 23100, Apr. 17, 2013] 

§ 382.17 Unclaimed funds. 
If the Collective is unable to identify 

or locate a Copyright Owner or Per-
former who is entitled to receive a roy-
alty distribution under this subpart, 

the Collective shall retain the required 
payment in a segregated trust account 
for a period of 3 years from the date of 
distribution. No claim to such distribu-
tion shall be valid after the expiration 
of the 3-year period. After expiration of 
this period, the Collective may apply 
the unclaimed funds to offset any costs 
deductible under 17 U.S.C. 114(g)(3). The 
foregoing shall apply notwithstanding 
the common law or statutes of any 
State. 

PART 383—RATES AND TERMS FOR 
SUBSCRIPTION TRANSMISSIONS 
AND THE REPRODUCTION OF 
EPHEMERAL RECORDINGS BY 
NEW SUBSCRIPTION SERVICES 

Sec. 
383.1 General. 
383.2 Definitions. 
383.3 Royalty fees for public performance of 

sound recordings and the making of 
ephemeral recordings. 

383.4 Terms for making payment of royalty 
fees. 

AUTHORITY: 17 U.S.C. 112(e), 114, and 
801(b)(1). 

SOURCE: 72 FR 72254, Dec. 20, 2007, unless 
otherwise noted. 

§ 383.1 General. 
(a) Scope. This part 383 establishes 

rates and terms of royalty payments 
for the public performance of sound re-
cordings in certain digital trans-
missions by Licensees in accordance 
with the provisions of 17 U.S.C. 114, and 
the making of certain ephemeral re-
cordings by Licensees in accordance 
with the provisions of 17 U.S.C. 112(e), 
during the period commencing from 
the inception of the Licensees’ Services 
and continuing through December 31, 
2015. 

(b) Legal compliance. Licensees rely-
ing upon the statutory licenses set 
forth in 17 U.S.C. 112(e) and 114 shall 
comply with the requirements of those 
sections and the rates and terms of this 
part. 

(c) Relationship to voluntary agree-
ments. Notwithstanding the royalty 
rates and terms established in this 
part, the rates and terms of any license 
agreements entered into by Copyright 
Owners and Licensees shall apply in 
lieu of the rates and terms of this part 
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to transmissions with the scope of such 
agreements. 

[72 FR 72254, Dec. 20, 2007, as amended at 75 
FR 14075, Mar. 24, 2010] 

§ 383.2 Definitions. 
For purposes of this part, the fol-

lowing definitions shall apply: 
(a) Applicable Period is the period for 

which a particular payment to the des-
ignated collection and distribution or-
ganization is due. 

(b) Bundled Contracts means con-
tracts between the Licensee and a Pro-
vider in which the Service is not the 
only content licensed by the Licensee 
to the Provider. 

(c) Copyright Owner is a sound record-
ing copyright owner who is entitled to 
receive royalty payments under 17 
U.S.C. 112(e) or 114(g). 

(d) License Period means the period 
commencing from the inception of the 
Licensees’ Services and continuing 
through December 31, 2015. 

(e) Licensee is a person that has ob-
tained statutory licenses under 17 
U.S.C. 112(e) and 114, and the imple-
menting regulations, to make digital 
audio transmissions as part of a Serv-
ice (as defined in paragraph (h) of this 
section), and ephemeral recordings for 
use in facilitating such transmissions. 

(f) Provider means a ‘‘multichannel 
video programming distributor’’ as 
that term is defined in 47 CFR 
76.1000(e); notwithstanding such defini-
tion, for purposes of this part, a Pro-
vider shall include only a distributor of 
programming to televisions, such as a 
cable or satellite television provider. 

(g) Revenue. (1) ‘‘Revenue’’ means all 
monies and other considerations, paid 
or payable, recognizable during the Ap-
plicable Period as revenue by the Li-
censee consistent with Generally Ac-
cepted Accounting Principles 
(‘‘GAAP’’) and the Licensee’s past 
practices, which is derived by the Li-
censee from the operation of the Serv-
ice and shall be comprised of the fol-
lowing: 

(i) Revenues recognizable by Licensee 
from Licensee’s Providers and directly 
from residential U.S. subscribers for 
Licensee’s Service; 

(ii) Licensee’s advertising revenues 
recognizable from the Service (as 
billed), or other monies received from 

sponsors of the Service if any, less ad-
vertising agency commissions not to 
exceed 15% of those fees incurred to a 
recognized advertising agency not 
owned or controlled by Licensee; 

(iii) Revenues recognizable for the 
provision of time on the Service to any 
third party; 

(iv) Revenues recognizable from the 
sale of time to Providers of paid pro-
gramming, such as infomercials, on the 
Service; 

(v) Where merchandise, service, or 
anything of value is receivable by Li-
censee in lieu of cash consideration for 
the use of Licensee’s Service, the fair 
market value thereof or Licensee’s pre-
vailing published rate, whichever is 
less; 

(vi) Monies or other consideration 
recognizable as revenue by Licensee 
from Licensee’s Providers, but not in-
cluding revenues recognizable by Li-
censee’s Providers from others and not 
accounted for by Licensee’s Providers 
to Licensee, for the provision of hard-
ware for the Service by anyone and 
used in connection with the Service; 

(vii) Monies or other consideration 
recognizable as revenue for any ref-
erences to or inclusion of any product 
or service on the Service; and 

(viii) Bad debts recovered regarding 
paragraphs (g)(1)(i) through (vii) of this 
section. 

(2) ‘‘Revenue’’ shall include such pay-
ments as set forth in paragraphs 
(g)(1)(i) through (viii) of this section to 
which Licensee is entitled but which 
are paid or payable to a parent, sub-
sidiary, division, or affiliate of Li-
censee, in lieu of payment to Licensee 
but not including payments to Licens-
ee’s Providers for the Service. Licensee 
shall be allowed a deduction from 
‘‘Revenue’’ as defined in paragraph 
(g)(1) of this section for bad debts actu-
ally written off during the reporting 
period. 

(h) A Service is a non-interactive 
(consistent with the definition of 
‘‘interactive service’’ in 17 U.S.C. 
114(j)(7)) audio-only subscription serv-
ice (including accompanying informa-
tion and graphics related to the audio) 
that is transmitted to residential sub-
scribers of a television service through 
a Provider which is marketed as and is 
in fact primarily a video service where 
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(1) Subscribers do not pay a separate 
fee for audio channels. 

(2) The audio channels are delivered 
by digital audio transmissions through 
a technology that is incapable of track-
ing the individual sound recordings re-
ceived by any particular consumer. 

(3) However, paragraph (h)(2) of this 
section shall not apply to the Licens-
ee’s current contracts with Providers 
that are in effect as of the effective 
date of this part if such Providers be-
come capable in the future of tracking 
the individual sound recordings re-
ceived by any particular consumer, 
provided that the audio channels con-
tinued to be delivered to Subscribers 
by digital audio transmissions and the 
Licensee remains incapable of tracking 
the individual sound recordings re-
ceived by any particular consumer. 

(i) Subscriber means every residential 
subscriber to the underlying service of 
the Provider who receives Licensee’s 
Service in the United States for all or 
any part of a month; provided, how-
ever, that for any Licensee that is not 
able to track the number of subscribers 
on a per-day basis, ‘‘Subscribers’’ shall 
be calculated based on the average of 
the number of subscribers on the last 
day of the preceding month and the 
last day of the applicable month, un-
less the Service is paid by the Provider 
based on end-of-month numbers, in 
which event ‘‘Subscribers’’ shall be 
counted based on end-of-month data. 

(j) Stand-Alone Contracts means con-
tracts between the Licensee and a Pro-
vider in which the only content li-
censed to the Provider is the Service. 

[72 FR 72254, Dec. 20, 2007, as amended at 75 
FR 14075, Mar. 24, 2010] 

§ 383.3 Royalty fees for public perform-
ances of sound recordings and the 
making of ephemeral recordings. 

(a) Royalty rates. Royalty rates for 
the public performance of sound re-
cordings by eligible digital trans-
missions made over a Service pursuant 
to 17 U.S.C. 114, and for ephemeral re-
cordings of sound recordings made pur-
suant to 17 U.S.C. 112(e) to facilitate 
such transmissions during the License 
Period, are as follows. Each Licensee 
will pay, with respect to content cov-
ered by the License that is provided via 
the Service of each such Licensee: 

(1) For Stand-Alone Contracts, the 
greater of: 

(i) 15% of Revenue, or 
(ii) The following monthly minimum 

payment per Subscriber to the Service 
of such Licensee— 

(A) From inception through 2006: 
$0.0075 

(B) 2007: $0.0075 
(C) 2008: $0.0075 
(D) 2009: $0.0125 
(E) 2010: $0.0150 
(F) 2011: $0.0155 
(G) 2012: $0.0159 
(H) 2013: $0.0164 
(I) 2014: $0.0169 
(J) 2015: $0.0174 and 

(2) For Bundled Contracts, the great-
er of: 

(i) 15% of Revenue allocated to re-
flect the objective value of the Licens-
ee’s Service, or 

(ii) The following monthly minimum 
payment per Subscriber to the Service 
of such Licensee: 

(A) From inception through 2006: 
$0.0220 

(B) 2007: $0.0220 
(C) 2008: $0.0220 
(D) 2009: $0.0220 
(E) 2010: $0.0250 
(F) 2011: $0.0258 
(G) 2012: $0.0265 
(H) 2013: $0.0273 
(I) 2014: $0.0281 
(J) 2015: $0.0290 

(b) Minimum fee. Each Licensee will 
pay an annual, non-refundable min-
imum fee of one hundred thousand dol-
lars ($100,000), payable on January 31 of 
each calendar year in which the Serv-
ice is provided pursuant to the section 
112(e) and 114 statutory licenses, but 
payable pursuant to the applicable reg-
ulations for all years 2007 and earlier. 
Such fee shall be recoupable and cred-
ited against royalties due in the cal-
endar year in which it is paid. 

(c) Ephemeral recordings. The royalty 
payable under 17 U.S.C. 112(e) for the 
making of phonorecords used by the Li-
censee solely to facilitate trans-
missions during the License Period for 
which it pays royalties as and when 
provided in this part shall be included 
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within, and constitute 5% of, such roy-
alty payments. 

[72 FR 72254, Dec. 20, 2007, as amended at 75 
FR 14075, Mar. 24, 2010] 

§ 383.4 Terms for making payment of 
royalty fees. 

(a) Terms in general. Subject to the 
provisions of this section, terms gov-
erning timing and due dates of royalty 
payments to the Collective, late fees, 
statements of account, audit and 
verification of royalty payments and 
distributions, cost of audit and 
verification, record retention require-
ments, treatment of Licensees’ con-
fidential information, distribution of 
royalties by the Collective, unclaimed 
funds, designation of the Collective, 
and any definitions for applicable 
terms not defined herein and not other-
wise inapplicable shall be those adopt-
ed by the Copyright Royalty Judges for 
subscription transmissions and the re-
production of ephemeral recordings by 
preexisting satellite digital audio radio 
services in 37 CFR part 382, subpart B 
of this chapter, for the license period 
2007–2012. For purposes of this section, 
the term ‘‘Collective’’ refers to the col-
lection and distribution organization 
that is designated by the Copyright 
Royalty Judges. For the License Pe-
riod through 2015, the sole Collective is 
SoundExchange, Inc. 

(b) Reporting of performances. Without 
prejudice to any applicable notice and 
recordkeeping provisions, statements 
of account shall not require reports of 
performances. 

(c) Applicable regulations. To the ex-
tent not inconsistent with this part, all 
applicable regulations, including part 
370 of this chapter, shall apply to ac-
tivities subject to this part. 

[75 FR 14075, Mar. 24, 2010] 

PART 384—RATES AND TERMS FOR 
THE MAKING OF EPHEMERAL RE-
CORDINGS BY BUSINESS ESTAB-
LISHMENT SERVICES 

Sec. 
384.1 General. 
384.2 Definitions. 
384.3 Royalty fees for Ephemeral Record-

ings. 
384.4 Terms for making payment of royalty 

fees and statements of account. 

384.5 Confidential information. 
384.6 Verification of royalty payments. 
384.7 Verification of royalty distributions. 
384.8 Unclaimed funds. 

AUTHORITY: 17 U.S.C. 112(e), 801(b)(1). 

SOURCE: 73 FR 16199, Mar. 27, 2008, unless 
otherwise noted. 

§ 384.1 General. 
(a) Scope. This part 384 establishes 

rates and terms of royalty payments 
for the making of Ephemeral Record-
ings by a Business Establishment Serv-
ice, as defined in § 384.2, in accordance 
with the provisions of 17 U.S.C. 112(e), 
during the period January 1, 2014, 
through December 31, 2018 (the ‘‘Li-
cense Period’’). 

(b) Legal compliance. Licensees rely-
ing upon the statutory license set forth 
in 17 U.S.C. 112(e) shall comply with 
the requirements of that section, the 
rates and terms of this part and any 
other applicable regulations. 

(c) Relationship to voluntary agree-
ments. Notwithstanding the royalty 
rates and terms established in this 
part, the rates and terms of any license 
agreements entered into by Copyright 
Owners and Licensees shall apply in 
lieu of the rates and terms of this part 
to the making of Ephemeral Record-
ings within the scope of such agree-
ments. 

[73 FR 16199, Mar. 27, 2008, as amended at 78 
FR 66277, Nov. 5, 2013] 

§ 384.2 Definitions. 
For purposes of this part, the fol-

lowing definitions shall apply: 
Business Establishment Service means a 

service making transmissions of sound 
recordings under the limitation on ex-
clusive rights specified by 17 U.S.C. 
114(d)(1)(C)(iv). 

Collective is the collection and dis-
tribution organization that is des-
ignated by the Copyright Royalty 
Judges. For the License Period, the 
Collective is SoundExchange, Inc. 

Copyright Owners are sound recording 
copyright owners who are entitled to 
royalty payments made under this part 
pursuant to the statutory license under 
17 U.S.C. 112(e). 

Ephemeral Recording is a phonorecord 
created for the purpose of facilitating a 
transmission of a public performance 
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of a sound recording under the limita-
tions on exclusive rights specified by 17 
U.S.C. 114(d)(1)(C)(iv), and subject to 
the limitations specified in 17 U.S.C. 
112(e). 

Licensee is a Business Establishment 
Service that has obtained a compulsory 
license under 17 U.S.C. 112(e) and the 
implementing regulations therefor to 
make Ephemeral Recordings. 

Performers means the independent ad-
ministrators identified in 17 U.S.C. 
114(g)(2)(B) and (C) and the parties 
identified in 17 U.S.C. 114(g)(2)(D). 

Qualified Auditor is a certified public 
accountant. 

[73 FR 16199, Mar. 27, 2008, as amended at 78 
FR 66277, Nov. 5, 2013] 

§ 384.3 Royalty fees for ephemeral re-
cordings. 

(a) Basic royalty rate. For the making 
of any number of Ephemeral Record-
ings in the operation of a Business Es-
tablishment Service, a Licensee shall 
pay 12.5% of such Licensee’s ‘‘Gross 
Proceeds’’ derived from the use in such 
service of musical programs that are 
attributable to copyrighted recordings. 
‘‘Gross Proceeds’’ as used in this sec-
tion means all fees and payments, in-
cluding those made in kind, received 
from any source before, during or after 
the License Period that are derived 
from the use of copyrighted sound re-
cordings during the License Period pur-
suant to 17 U.S.C. 112(e) for the sole 
purpose of facilitating a transmission 
to the public of a performance of a 
sound recording under the limitation 
on exclusive rights specified in 17 
U.S.C. 114(d)(1)(C)(iv). The attribution 
of Gross Proceeds to copyrighted re-
cordings may be made on the basis of: 

(1) For classical programs, the pro-
portion that the playing time of copy-
righted classical recordings bears to 
the total playing time of all classical 
recordings in the program, and 

(2) For all other programs, the pro-
portion that the number of copyrighted 
recordings bears to the total number of 
all recordings in the program. 

(b) Minimum fee. Each Licensee shall 
pay a minimum fee of $10,000 for each 
calendar year of the License Period in 
which it makes Ephemeral Recordings 
for use to facilitate transmissions 
under the limitation on exclusive 

rights specified by 17 U.S.C. 
114(d)(1)(C)(iv), whether or not it does 
so for all or any part of the year. These 
minimum fees shall be nonrefundable, 
but shall be fully creditable to royalty 
payments due under paragraph (a) of 
this section for the same calendar year 
(but not any subsequent calendar 
year). 

(c) Other royalty rates and terms. This 
part 384 does not apply to persons or 
entities other than Licensees, or to Li-
censees to the extent that they make 
other types of ephemeral recordings be-
yond those set forth in paragraph (a) of 
this section. For ephemeral recordings 
other than those governed by para-
graph (a) of this section, persons mak-
ing such ephemeral recordings must 
pay royalties, to the extent (if at all) 
applicable, under 17 U.S.C. 112(e) or as 
prescribed by other law, regulation or 
agreement. 

[73 FR 16199, Mar. 27, 2008, as amended at 78 
FR 66277, Nov. 5, 2013] 

§ 384.4 Terms for making payment of 
royalty fees and statements of ac-
count. 

(a) Payment to the Collective. A Li-
censee shall make the royalty pay-
ments due under § 384.3 to the Collec-
tive. 

(b) Designation of the Collective. (1) 
Until such time as a new designation is 
made, SoundExchange, Inc., is des-
ignated as the Collective to receive 
statements of account and royalty pay-
ments from Licensees due under § 384.3 
and to distribute such royalty pay-
ments to each Copyright Owner, or 
their designated agents, entitled to re-
ceive royalties under 17 U.S.C. 112(e). 

(2) If SoundExchange, Inc. should dis-
solve or cease to be governed by a 
board consisting of equal numbers of 
representatives of Copyright Owners 
and Performers, then it shall be re-
placed by a successor Collective upon 
the fulfillment of the requirements set 
forth in paragraph (b)(2)(i) of this sec-
tion. 

(i) By a majority vote of the nine 
Copyright Owner representatives and 
the nine Performer representatives on 
the SoundExchange board as of the last 
day preceding the condition precedent 
in this paragraph (b)(2), such represent-
atives shall file a petition with the 
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Copyright Royalty Judges designating 
a successor to collect and distribute 
royalty payments to Copyright Owners 
entitled to receive royalties under 17 
U.S.C. 112(e) that have themselves au-
thorized the Collective. 

(ii) The Copyright Royalty Judges 
shall publish in the FEDERAL REGISTER 
within 30 days of receipt of a petition 
filed under paragraph (b)(2)(i) of this 
section an order designating the Col-
lective named in such petition. 

(c) Monthly payments. A Licensee 
shall make any payments due under 
§ 384.3(a) on a monthly basis on or be-
fore the 45th day after the end of each 
month for that month. All monthly 
payments shall be rounded to the near-
est cent. 

(d) Minimum payments. A Licensee 
shall make any minimum payment due 
under § 384.3(b) by January 31 of the ap-
plicable calendar year, except that 
payment by a Licensee that has not 
previously made Ephemeral Recordings 
pursuant to the license under 17 U.S.C. 
112(e) shall be due by the 45th day after 
the end of the month in which the Li-
censee commences to do so. 

(e) Late payments. A Licensee shall 
pay a late fee of 1.0% per month, or the 
highest lawful rate, whichever is lower, 
if either or both a required payment or 
statement of account for a required 
payment is received by the Collective 
after the due date. Late fees shall ac-
crue from the due date until both the 
payment and statement of account are 
received by the Collective. 

(f) Statements of account. For any part 
of the License Period during which a 
Licensee operates a Business Establish-
ment Service, at the time when a min-
imum payment is due under paragraph 
(d) of this section, and by 45 days after 
the end of each month during the pe-
riod, the Licensee shall deliver to the 
Collective a statement of account con-
taining the information set forth set 
forth in this paragraph (f) on a form 
prepared, and made available to Li-
censees, by the Collective. In the case 
of a minimum payment, or if a pay-
ment is owed for such month, the 
statement of account shall accompany 
the payment. A statement of account 
shall contain only the following infor-
mation: 

(1) Such information as is necessary 
to calculate the accompanying royalty 
payment, or if no payment is owed for 
the month, to calculate any portion of 
the minimum fee recouped during the 
month; 

(2) The name, address, business title, 
telephone number, facsimile number (if 
any), electronic mail address and other 
contact information of the person to be 
contacted for information or questions 
concerning the content of the state-
ment of account; 

(3) The signature of: 
(i) The owner of the Licensee or a 

duly authorized agent of the owner, if 
the Licensee is not a partnership or 
corporation; 

(ii) A partner or delegee, if the Li-
censee is a partnership; or 

(iii) An officer of the corporation, if 
the Licensee is a corporation; 

(4) The printed or typewritten name 
of the person signing the statement of 
account; 

(5) The date of signature; 
(6) If the Licensee is a partnership or 

corporation, the title or official posi-
tion held in the partnership or corpora-
tion by the person signing the state-
ment of account; 

(7) A certification of the capacity of 
the person signing; and 

(8) A statement to the following ef-
fect: 

I, the undersigned owner or agent of the 
Licensee, or officer or partner, have exam-
ined this statement of account and hereby 
state that it is true, accurate and complete 
to my knowledge after reasonable due dili-
gence. 

(g) Distribution of royalties. (1) The 
Collective shall promptly distribute 
royalties received from Licensees di-
rectly to Copyright Owners, or their 
designated agents, that are entitled to 
such royalties. The Collective shall 
only be responsible for making dis-
tributions to those Copyright Owners 
or their designated agents who provide 
the Collective with such information as 
is necessary to identify the correct re-
cipient. The Collective shall distribute 
royalties on a basis that values all 
Ephemeral Recordings by a Licensee 
equally based upon the information 
provided under the reports of use re-
quirements for Licensees contained in 
§ 370.4 of this chapter. 
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(2) If the Collective is unable to lo-
cate a Copyright Owner entitled to a 
distribution of royalties under para-
graph (g)(1) of this section within 3 
years from the date of payment by a 
Licensee, such royalties shall be han-
dled in accordance with § 384.8. 

(h) Retention of records. Books and 
records of a Licensee and of the Collec-
tive relating to payments of and dis-
tributions of royalties shall be kept for 
a period of not less than the prior 3 cal-
endar years. 

[73 FR 16199, Mar. 27, 2008, as amended at 78 
FR 66277, Nov. 5, 2013] 

§ 384.5 Confidential information. 
(a) Definition. For purposes of this 

section, ‘‘Confidential Information’’ 
shall include the statements of account 
and any information contained therein, 
including the amount of royalty pay-
ments, and any information pertaining 
to the statements of account reason-
ably designated as confidential by the 
Licensee submitting the statement. 

(b) Exclusion. Confidential Informa-
tion shall not include documents or in-
formation that at the time of delivery 
to the Collective are public knowledge. 
The party claiming the benefit of this 
provision shall have the burden of 
proving that the disclosed information 
was public knowledge. 

(c) Use of Confidential Information. In 
no event shall the Collective or any 
other person or entity authorized to 
have access to Confidential Informa-
tion pursuant to paragraph (d) of this 
section use any Confidential Informa-
tion for any purpose other than royalty 
collection and distribution and activi-
ties related directly thereto. 

(d) Disclosure of Confidential Informa-
tion. Access to Confidential Informa-
tion shall be limited to: 

(1) Those employees, agents, attor-
neys, consultants and independent con-
tractors of the Collective, subject to an 
appropriate confidentiality agreement, 
who are engaged in the collection and 
distribution of royalty payments here-
under and activities related thereto, 
who are not also employees or officers 
of a Copyright Owner or Performer, 
and who, for the purpose of performing 
such duties during the ordinary course 
of their work require access to Con-
fidential Information; 

(2) Board members of the Collective, 
and members of the Collective commit-
tees whose primary functions are di-
rectly related to royalty collection and 
distribution, subject to an appropriate 
confidentiality agreement and for the 
sole purpose of performing their duties 
as board or committee members of the 
Collective, as applicable, provided that 
the sole Confidential Information that 
may be shared pursuant to this para-
graph (d)(2) is Confidential Information 
contained in monthly statements of ac-
counts provided pursuant to § 384.4(f) 
that accompany royalty payments; 

(3) An independent and Qualified 
Auditor, subject to an appropriate con-
fidentiality agreement, who is author-
ized to act on behalf of the Collective 
with respect to verification of a Li-
censee’s statement of account pursuant 
to § 384.6 or on behalf of a Copyright 
Owner with respect to the verification 
of royalty distributions pursuant to 
§ 384.7; 

(4) Copyright Owners, including their 
designated agents, whose works have 
been used under the statutory license 
set forth in 17 U.S.C. 112(e) by the Li-
censee whose Confidential Information 
is being supplied, , subject to an appro-
priate confidentiality agreement, pro-
vided that the sole Confidential Infor-
mation that may be shared pursuant to 
paragraph (d)(4) of this section are 
monthly statements of account pro-
vided pursuant to § 384.4(f) that accom-
pany royalty payments; 

(5) In connection with future pro-
ceedings under 17 U.S.C. 112(e) before 
the Copyright Royalty Judges, and 
under an appropriate protective order, 
attorneys, consultants and other au-
thorized agents of the parties to the 
proceedings or the courts; and 

(6) In connection with bona fide roy-
alty disputes or claims that are the 
subject of the procedures under § 384.6 
or § 384.7, and under an appropriate con-
fidentiality agreement or protective 
order, the specific parties to such dis-
putes or claims, their attorneys, con-
sultants or other authorized agents, 
and/or arbitration panels or the courts 
to which disputes or claims may be 
submitted. 

(e) Safeguarding of Confidential Infor-
mation. The Collective and any person 
or entity identified in paragraph (d) of 
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this section shall implement proce-
dures to safeguard against unauthor-
ized access to or dissemination of any 
Confidential Information using a rea-
sonable standard of care, but no less 
than the same degree of security used 
to protect Confidential Information or 
similarly sensitive information belong-
ing to the Collective, person, or entity. 

[73 FR 16199, Mar. 27, 2008, as amended at 78 
FR 66278, Nov. 5, 2013] 

§ 384.6 Verification of royalty pay-
ments. 

(a) General. This section prescribes 
procedures by which the Collective 
may verify the royalty payments made 
by a Licensee. 

(b) Frequency of verification. The Col-
lective may conduct a single audit of a 
Licensee, upon reasonable notice and 
during reasonable business hours, dur-
ing any given calendar year, for any or 
all of the prior 3 calendar years, but no 
calendar year shall be subject to audit 
more than once. 

(c) Notice of intent to audit. The Col-
lective must file with the Copyright 
Royalty Judges a notice of intent to 
audit a particular Licensee, which 
shall, within 30 days of the filing of the 
notice, publish in the FEDERAL REG-
ISTER a notice announcing such filing. 
The notification of intent to audit 
shall be served at the same time on the 
Licensee to be audited. Any such audit 
shall be conducted by an independent 
and Qualified Auditor identified in the 
notice, and shall be binding on all par-
ties. 

(d) Acquisition and retention of report. 
The Licensee shall use commercially 
reasonable efforts to obtain or to pro-
vide access to any relevant books and 
records maintained by third parties for 
the purpose of the audit. The Collective 
shall retain the report of the 
verification for a period of not less 
than 3 years. 

(e) Acceptable verification procedure. 
An audit, including underlying paper-
work, which was performed in the ordi-
nary course of business according to 
generally accepted auditing standards 
by an independent and Qualified Audi-
tor, shall serve as an acceptable 
verification procedure for all parties 
with respect to the information that is 
within the scope of the audit. 

(f) Consultation. Before rendering a 
written report to the Collective, except 
where the auditor has a reasonable 
basis to suspect fraud and disclosure 
would, in the reasonable opinion of the 
auditor, prejudice the investigation of 
such suspected fraud, the auditor shall 
review the tentative written findings of 
the audit with the appropriate agent or 
employee of the Licensee being audited 
in order to remedy any factual errors 
and clarify any issues relating to the 
audit; Provided that the appropriate 
agent or employee of the Licensee rea-
sonably cooperates with the auditor to 
remedy promptly any factual errors or 
clarify any issues raised by the audit. 

(g) Costs of the verification procedure. 
The Collective shall pay the cost of the 
verification procedure, unless it is fi-
nally determined that there was an un-
derpayment of 10% or more, in which 
case the Licensee shall, in addition to 
paying the amount of any under-
payment, bear the reasonable costs of 
the verification procedure. 

[73 FR 16199, Mar. 27, 2008, as amended at 78 
FR 66278, Nov. 5, 2013] 

§ 384.7 Verification of royalty distribu-
tions. 

(a) General. This section prescribes 
procedures by which any Copyright 
Owner may verify the royalty distribu-
tions made by the Collective; provided, 
however, that nothing contained in 
this section shall apply to situations 
where a Copyright Owner and the Col-
lective have agreed as to proper 
verification methods. 

(b) Frequency of verification. A Copy-
right Owner may conduct a single 
audit of the Collective upon reasonable 
notice and during reasonable business 
hours, during any given calendar year, 
for any or all of the prior 3 calendar 
years, but no calendar year shall be 
subject to audit more than once. 

(c) Notice of intent to audit. A Copy-
right Owner must file with the Copy-
right Royalty Judges a notice of intent 
to audit the Collective, which shall, 
within 30 days of the filing of the no-
tice, publish in the FEDERAL REGISTER 
a notice announcing such filing. The 
notification of intent to audit shall be 
served at the same time on the Collec-
tive. Any such audit shall be conducted 
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by an independent and Qualified Audi-
tor identified in the notice, and shall 
be binding on all Copyright Owners. 

(d) Acquisition and retention of record. 
The Collective shall use commercially 
reasonable efforts to obtain or to pro-
vide access to any relevant books and 
records maintained by third parties for 
the purpose of the audit. The Copyright 
Owner requesting the verification pro-
cedure shall retain the report of the 
verification for a period of not less 
than 3 years. 

(e) Acceptable verification procedure. 
An audit, including underlying paper-
work, which was performed in the ordi-
nary course of business according to 
generally accepted auditing standards 
by an independent and Qualified Audi-
tor, shall serve as an acceptable 
verification procedure for all parties 
with respect to the information that is 
within the scope of the audit. 

(f) Consultation. Before rendering a 
written report to a Copyright Owner, 
except where the auditor has a reason-
able basis to suspect fraud and disclo-
sure would, in the reasonable opinion 
of the auditor, prejudice the investiga-
tion of such suspected fraud, the audi-
tor shall review the tentative written 
findings of the audit with the appro-
priate agent or employee of the Collec-
tive in order to remedy any factual er-
rors and clarify any issues relating to 
the audit; Provided that the appro-
priate agent or employee of the Collec-
tive reasonably cooperates with the 
auditor to remedy promptly any fac-
tual errors or clarify any issues raised 
by the audit. 

(g) Costs of the verification procedure. 
The Copyright Owner requesting the 
verification procedure shall pay the 
cost of the procedure, unless it is fi-
nally determined that there was an un-
derpayment of 10% or more, in which 
case the Collective shall, in addition to 
paying the amount of any under-
payment, bear the reasonable costs of 
the verification procedure. 

[73 FR 16199, Mar. 27, 2008, as amended at 78 
FR 66278, Nov. 5, 2013] 

§ 384.8 Unclaimed funds. 
If the Collective is unable to identify 

or locate a Copyright Owner who is en-
titled to receive a royalty distribution 
under this part, the Collective shall re-

tain the required payment in a seg-
regated trust account for a period of 3 
years from the date of distribution. No 
claim to such distribution shall be 
valid after the expiration of the 3-year 
period. After expiration of this period, 
the Collective may apply the un-
claimed funds to offset any costs de-
ductible under 17 U.S.C. 114(g)(3). The 
foregoing shall apply notwithstanding 
the common law or statutes of any 
State. 

[78 FR 66278, Nov. 5, 2013] 

PART 385—RATES AND TERMS FOR 
USE OF MUSICAL WORKS UNDER 
COMPULSORY LICENSE FOR 
MAKING AND DISTRIBUTING OF 
PHYSICAL AND DIGITAL 
PHONORECORDS 

Subpart A—Physical Phonorecord Deliv-
eries, Permanent Digital Downloads 
and Ringtones 

Sec. 
385.1 General. 
385.2 Definitions. 
385.3 Royalty rates for making and distrib-

uting phonorecords. 
385.4 Late payments. 

Subpart B—Interactive Streaming and 
Limited Downloads 

385.10 General. 
385.11 Definitions. 
385.12 Calculation of royalty payments in 

general. 
385.13 Minimum royalty rates and sub-

scriber-based royalty floors for specific 
types of services. 

385.14 Promotional royalty rate. 
385.15 [Reserved] 
385.16 Reproduction and distribution rights 

covered. 
385.17 Effect of rates. 

Subpart C—Limited Offerings, Mixed Serv-
ice Bundles, Music Bundles, Paid Lock-
er Services and Purchased Content 
Locker Services 

Sec. 
385.20 General. 
385.21 Definitions. 
385.22 Calculation of royalty payments in 

general. 
385.23 Royalty rates and subscriber-based 

royalty floors for specific types of serv-
ices. 

385.24 Free trial periods. 
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385.25 Reproduction and distribution rights 
covered. 

385.26 Effect of rates. 

AUTHORITY: 17 U.S.C. 115, 801(b)(1), 804(b)(4). 

SOURCE: 74 FR 4529, Jan. 26, 2009, unless 
otherwise noted. 

Subpart A—Physical Phonorecord 
Deliveries, Permanent Digital 
Downloads and Ringtones 

§ 385.1 General. 
(a) Scope. This subpart establishes 

rates and terms of royalty payments 
for making and distributing 
phonorecords, including by means of 
digital phonorecord deliveries, in ac-
cordance with the provisions of 17 
U.S.C. 115. 

(b) Legal compliance. Licensees rely-
ing upon the compulsory license set 
forth in 17 U.S.C. 115 shall comply with 
the requirements of that section, the 
rates and terms of this subpart, and 
any other applicable regulations. 

(c) Relationship to voluntary agree-
ments. Notwithstanding the royalty 
rates and terms established in this sub-
part, the rates and terms of any license 
agreements entered into by Copyright 
Owners and Licensees shall apply in 
lieu of the rates and terms of this sub-
part to use of musical works within the 
scope of such agreements. 

§ 385.2 Definitions. 
For purposes of this subpart, the fol-

lowing definitions apply: 
Copyright owners are nondramatic 

musical work copyright owners who 
are entitled to royalty payments made 
under this subpart pursuant to the 
compulsory license under 17 U.S.C. 115. 

Digital phonorecord delivery means a 
digital phonorecord delivery as defined 
in 17 U.S.C. 115(d). 

Licensee is a person or entity that has 
obtained a compulsory license under 17 
U.S.C. 115, and the implementing regu-
lations, to make and distribute 
phonorecords of a nondramatic musical 
work, including by means of a digital 
phonorecord delivery. 

Permanent digital download means a 
digital phonorecord delivery that is 
distributed in the form of a download 
that may be retained and played on a 
permanent basis. 

Ringtone means a phonorecord of a 
partial musical work distributed as a 
digital phonorecord delivery in a for-
mat to be made resident on a tele-
communications device for use to an-
nounce the reception of an incoming 
telephone call or other communication 
or message or to alert the receiver to 
the fact that there is a communication 
or message. 

§ 385.3 Royalty rates for making and 
distributing phonorecords. 

(a) Physical phonorecord deliveries and 
permanent digital downloads. For every 
physical phonorecord and permanent 
digital download made and distributed, 
the royalty rate payable for each work 
embodied in such phonorecord shall be 
either 9.1 cents or 1.75 cents per minute 
of playing time or fraction thereof, 
whichever amount is larger. 

(b) Ringtones. For every ringtone 
made and distributed, the royalty rate 
payable for each work embodied there-
in shall be 24 cents. 

§ 385.4 Late payments. 
A Licensee shall pay a late fee of 

1.5% per month, or the highest lawful 
rate, whichever is lower, for any pay-
ment received by the Copyright Owner 
after the due date set forth in 
§ 201.19(e)(7)(i) of this title. Late fees 
shall accrue from the due date until 
payment is received by the Copyright 
Owner. 

[74 FR 4529, Jan. 26, 2009, as amended at 78 
FR 67942, Nov. 13, 2013] 

Subpart B—Interactive Streaming 
and Limited Downloads 

§ 385.10 General. 
(a) Scope. This subpart establishes 

rates and terms of royalty payments 
for interactive streams and limited 
downloads of musical works by sub-
scription and nonsubscription digital 
music services in accordance with the 
provisions of 17 U.S.C. 115. 

(b) Legal compliance. A licensee that, 
pursuant to 17 U.S.C. 115, makes or au-
thorizes interactive streams or limited 
downloads of musical works through 
subscription or nonsubscription digital 
music services shall comply with the 
requirements of that section, the rates 
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and terms of this subpart, and any 
other applicable regulations, with re-
spect to such musical works and uses 
licensed pursuant to 17 U.S.C. 115. 

(c) Interpretation. This subpart is in-
tended only to set rates and terms for 
situations in which the exclusive rights 
of a copyright owner are implicated 
and a compulsory license pursuant to 
17 U.S.C. 115 is obtained. Neither this 
subpart nor the act of obtaining a li-
cense under 17 U.S.C. 115 is intended to 
express or imply any conclusion as to 
the circumstances in which any of the 
exclusive rights of a copyright owner 
are implicated or a license, including a 
compulsory license pursuant to 17 
U.S.C. 115, must be obtained. 

[74 FR 4529, Jan. 26, 2009, as amended at 78 
FR 67942, Nov. 13, 2013] 

§ 385.11 Definitions. 
For purposes of this subpart, the fol-

lowing definitions shall apply: 
Affiliate means an entity controlling, 

controlled by, or under common con-
trol with another entity, except that 
an affiliate of a record company shall 
not include a copyright owner of musi-
cal works to the extent it is engaging 
in business as to musical works. 

Applicable consideration means any-
thing of value given for the identified 
rights to undertake the licensed activ-
ity, including, without limitation, 
ownership equity, monetary advances, 
barter or any other monetary and/or 
nonmonetary consideration, whether 
such consideration is conveyed via a 
single agreement, multiple agreements 
and/or agreements that do not them-
selves authorize the licensed activity 
but nevertheless provide consideration 
for the identified rights to undertake 
the licensed activity, and including 
any such value given to an affiliate of 
a record company for such rights to un-
dertake the licensed activity. For the 
avoidance of doubt, value given to a 
copyright owner of musical works that 
is controlling, controlled by, or under 
common control with a record com-
pany for rights to undertake the li-
censed activity shall not be considered 
value given to the record company. 
Notwithstanding the foregoing, appli-
cable consideration shall not include 
in-kind promotional consideration 
given to a record company (or affiliate 

thereof) that is used to promote the 
sale or paid use of sound recordings 
embodying musical works or the paid 
use of music services through which 
sound recordings embodying musical 
works are available where such in-kind 
promotional consideration is given in 
connection with a use that qualifies for 
licensing under 17 U.S.C. 115. 

GAAP means U.S. Generally Accepted 
Accounting Principles, except that if 
the U.S. Securities and Exchange Com-
mission permits or requires entities 
with securities that are publicly traded 
in the U.S. to employ International Fi-
nancial Reporting Standards, as issued 
by the International Accounting 
Standards Board, or as accepted by the 
Securities and Exchange Commission if 
different from that issued by the Inter-
national Accounting Standards Board, 
in lieu of Generally Accepted Account-
ing Principles, then an entity may em-
ploy International Financial Reporting 
Standards as ‘‘GAAP’’ for purposes of 
this subpart. 

Interactive stream means a stream of a 
sound recording of a musical work, 
where the performance of the sound re-
cording by means of the stream is not 
exempt under 17 U.S.C. 114(d)(1) and 
does not in itself or as a result of a pro-
gram in which it is included qualify for 
statutory licensing under 17 U.S.C. 
114(d)(2). 

Licensee means a person that has ob-
tained a compulsory license under 17 
U.S.C. 115 and its implementing regula-
tions. 

Licensed activity means interactive 
streams or limited downloads of musi-
cal works, as applicable. 

Limited download means a digital 
transmission of a sound recording of a 
musical work to an end user, other 
than a stream, that results in a specifi-
cally identifiable reproduction of that 
sound recording that is only accessible 
for listening for— 

(1) An amount of time not to exceed 
1 month from the time of the trans-
mission (unless the service provider, in 
lieu of retransmitting the same sound 
recording as another limited download, 
separately and upon specific request of 
the end user made through a live net-
work connection, reauthorizes use for 
another time period not to exceed 1 
month), or in the case of a subscription 
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transmission, a period of time fol-
lowing the end of the applicable sub-
scription no longer than a subscription 
renewal period or 3 months, whichever 
is shorter; or 

(2) A specified number of times not to 
exceed 12 (unless the service provider, 
in lieu of retransmitting the same 
sound recording as another limited 
download, separately and upon specific 
request of the end user made through a 
live network connection, reauthorizes 
use of another series of 12 or fewer 
plays), or in the case of a subscription 
transmission, 12 times after the end of 
the applicable subscription. 

(3) A limited download is a general 
digital phonorecord delivery under 17 
U.S.C. 115(c)(3)(C) and (D). 

Offering means a service provider’s 
offering of licensed activity that is 
subject to a particular rate set forth in 
§ 385.13(a) (e.g., a particular subscrip-
tion plan available through the service 
provider). 

Promotional royalty rate means the 
statutory royalty rate of zero in the 
case of certain promotional interactive 
streams and certain promotional lim-
ited downloads, as provided in § 385.14. 

Record company means a person or en-
tity that 

(1) Is a copyright owner of a sound re-
cording of a musical work; 

(2) In the case of a sound recording of 
a musical work fixed before February 
15, 1972, has rights to the sound record-
ing, under the common law or statutes 
of any State, that are equivalent to the 
rights of a copyright owner of a sound 
recording of a musical work under title 
17, United States Code; 

(3) Is an exclusive licensee of the 
rights to reproduce and distribute a 
sound recording of a musical work; or 

(4) Performs the functions of mar-
keting and authorizing the distribution 
of a sound recording of a musical work 
under its own label, under the author-
ity of the copyright owner of the sound 
recording. 

Relevant page means a page (includ-
ing a Web page, screen or display) from 
which licensed activity offered by a 
service provider is directly available to 
end users, but only where the offering 
of licensed activity and content that 
directly relates to the offering of li-
censed activity (e.g., an image of the 

artist or artwork closely associated 
with such offering, artist or album in-
formation, reviews of such offering, 
credits and music player controls) 
comprises 75% or more of the space on 
that page, excluding any space occu-
pied by advertising. A licensed activity 
is directly available to end users from 
a page if sound recordings of musical 
works can be accessed by end users for 
licensed activity from such page (in 
most cases this will be the page where 
the limited download or interactive 
stream takes place). 

Service provider means that entity 
(which may or may not be the licensee) 
that, with respect to the licensed activ-
ity, 

(1) Contracts with or has a direct re-
lationship with end users in a case 
where a contract or relationship exists, 
or otherwise controls the content made 
available to end users; 

(2) Is able to report fully on service 
revenue from the provision of the li-
censed activity to the public, and to 
the extent applicable, verify service 
revenue through an audit; and 

(3) Is able to report fully on usage of 
musical works by the service, or pro-
cure such reporting, and to the extent 
applicable, verify usage through an 
audit. 

Service revenue. (1) Subject to para-
graphs (2) through (5) of the definition 
of ‘‘Service revenue,’’ and subject to 
GAAP, service revenue shall mean the 
following: 

(i) All revenue recognized by the 
service provider from end users from 
the provision of licensed activity; 

(ii) All revenue recognized by the 
service provider by way of sponsorship 
and commissions as a result of the in-
clusion of third-party ‘‘in-stream’’ or 
‘‘in-download’’ advertising as part of li-
censed activity (i.e., advertising placed 
immediately at the start, end or during 
the actual delivery, by way of inter-
active streaming or limited downloads, 
as applicable, of a musical work); and 

(iii) All revenue recognized by the 
service provider, including by way of 
sponsorship and commissions, as a re-
sult of the placement of third-party ad-
vertising on a relevant page of the 
service or on any page that directly 
follows such relevant page leading up 
to and including the limited download 
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or interactive streaming, as applicable, 
of a musical work; provided that, in 
the case where more than one service is 
actually available to end users from a 
relevant page, any advertising revenue 
shall be allocated between such serv-
ices on the basis of the relative 
amounts of the page they occupy. 

(2) In each of the cases identified in 
paragraph (1) of the definition of 
‘‘Service revenue,’’ such revenue shall, 
for the avoidance of doubt, 

(i) Include any such revenue recog-
nized by the service provider, or if not 
recognized by the service provider, by 
any associate, affiliate, agent or rep-
resentative of such service provider in 
lieu of its being recognized by the serv-
ice provider; 

(ii) Include the value of any barter or 
other nonmonetary consideration; 

(iii) Not be reduced by credit card 
commissions or similar payment proc-
ess charges; and 

(iv) Except as expressly set forth in 
this subpart, not be subject to any 
other deduction or set-off other than 
refunds to end users for licensed activ-
ity that they were unable to use due to 
technical faults in the licensed activity 
or other bona fide refunds or credits 
issued to end users in the ordinary 
course of business. 

(3) In each of the cases identified in 
paragraph (1) of the definition of 
‘‘Service revenue,’’ such revenue shall, 
for the avoidance of doubt, exclude rev-
enue derived solely in connection with 
services and activities other than li-
censed activity, provided that adver-
tising or sponsorship revenue shall be 
treated as provided in paragraphs (2) 
and (4) of the definition of ‘‘Service 
revenue.’’ By way of example, the fol-
lowing kinds of revenue shall be ex-
cluded: 

(i) Revenue derived from non-music 
voice, content and text services; 

(ii) Revenue derived from other non- 
music products and services (including 
search services, sponsored searches and 
click-through commissions); and 

(iii) Revenue derived from music or 
music-related products and services 
that are not or do not include licensed 
activity. 

(4) For purposes of paragraph (1) of 
the definition of ‘‘Service revenue,’’ ad-
vertising or sponsorship revenue shall 

be reduced by the actual cost of obtain-
ing such revenue, not to exceed 15%. 

(5) Where the licensed activity is pro-
vided to end users as part of the same 
transaction with one or more other 
products or services that are not a 
music service engaged in licensed ac-
tivity, then the revenue deemed to be 
recognized from end users for the serv-
ice for the purpose of the definition in 
paragraph (1) of the definition of 
‘‘Service revenue’’ shall be the revenue 
recognized from end users for the bun-
dle less the standalone published price 
for end users for each of the other com-
ponent(s) of the bundle; provided that, 
if there is no such standalone published 
price for a component of the bundle, 
then the average standalone published 
price for end users for the most closely 
comparable product or service in the 
U.S. shall be used or, if more than one 
such comparable exists, the average of 
such standalone prices for such 
comparables shall be used. 

Stream means the digital trans-
mission of a sound recording of a musi-
cal work to an end user— 

(1) To allow the end user to listen to 
the sound recording, while maintaining 
a live network connection to the trans-
mitting service, substantially at the 
time of transmission, except to the ex-
tent that the sound recording remains 
accessible for future listening from a 
streaming cache reproduction; 

(2) Using technology that is designed 
such that the sound recording does not 
remain accessible for future listening, 
except to the extent that the sound re-
cording remains accessible for future 
listening from a streaming cache re-
production; and 

(3) That is also subject to licensing as 
a public performance of the musical 
work. 

Streaming cache reproduction means a 
reproduction of a sound recording of a 
musical work made on a computer or 
other receiving device by a service 
solely for the purpose of permitting an 
end user who has previously received a 
stream of such sound recording to play 
such sound recording again from local 
storage on such computer or other de-
vice rather than by means of a trans-
mission; provided that the user is only 
able to do so while maintaining a live 
network connection to the service, and 
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such reproduction is encrypted or oth-
erwise protected consistent with pre-
vailing industry standards to prevent 
it from being played in any other man-
ner or on any device other than the 
computer or other device on which it 
was originally made. 

Subscription service means a digital 
music service for which end users are 
required to pay a fee to access the serv-
ice for defined subscription periods of 3 
years or less (in contrast to, for exam-
ple, a service where the basic charge to 
users is a payment per download or per 
play), whether such payment is made 
for access to the service on a stand-
alone basis or as part of a bundle with 
one or more other products or services, 
and including any use of such a service 
on a trial basis without charge as de-
scribed in § 385.14(b). 

[74 FR 4529, Jan. 26, 2009, as amended at 74 
FR 6834, Feb. 11, 2009; 78 FR 67942, Nov. 13, 
2013] 

§ 385.12 Calculation of royalty pay-
ments in general. 

(a) Applicable royalty. Licensees that 
make or authorize licensed activity 
pursuant to 17 U.S.C. 115 shall pay roy-
alties therefor that are calculated as 
provided in this section, subject to the 
minimum royalties and subscriber- 
based royalty floors for specific types 
of services provided in § 385.13, except 
as provided for certain promotional 
uses in § 385.14. 

(b) Rate calculation methodology. Roy-
alty payments for licensed activity 
shall be calculated as provided in para-
graph (b) of this section. If a service in-
cludes different offerings, royalties 
must be separately calculated with re-
spect to each such offering taking into 
consideration service revenue and ex-
penses associated with such offering. 
Uses subject to the promotional roy-
alty rate shall be excluded from the 
calculation of royalties due, as further 
described in this section and the fol-
lowing § 385.13. 

(1) Step 1: Calculate the All-In Roy-
alty for the Offering. For each account-
ing period, the all-in royalty for each 
offering of the service provider is the 
greater of 

(i) The applicable percentage of serv-
ice revenue associated with the rel-
evant offering as set forth in paragraph 

(c) of this section (excluding any serv-
ice revenue derived solely from li-
censed activity uses subject to the pro-
motional royalty rate), and 

(ii) The minimum specified in § 385.13 
of the offering involved. 

(2) Step 2: Subtract Applicable Per-
formance Royalties. From the amount 
determined in step 1 in paragraph (b)(1) 
of this section, for each offering of the 
service provider, subtract the total 
amount of royalties for public perform-
ance of musical works that has been or 
will be expensed pursuant to public 
performance licenses in connection 
with uses of musical works through 
such offering during the accounting pe-
riod that constitute licensed activity 
(other than licensed activity subject to 
the promotional royalty rate). Al-
though this amount may be the total 
of the service’s payments for that of-
fering for the accounting period , it 
will be less than the total of such pub-
lic performance payments if the service 
is also engaging in public performance 
of musical works that does not con-
stitute licensed activity. In the case 
where the service is also engaging in 
the public performance of musical 
works that does not constitute licensed 
activity, the amount to be subtracted 
for public performance payments shall 
be the amount of such payments allo-
cable to licensed activity uses (other 
than promotional royalty rate uses) 
through the relevant offering, as deter-
mined in relation to all uses of musical 
works for which the public perform-
ance payments are made for the ac-
counting period. Such allocation shall 
be made on the basis of plays of musi-
cal works or, where per-play informa-
tion is unavailable due to bona fide 
technical limitations as described in 
step 4 in paragraph (b)(4) of this sec-
tion, using the same alternative meth-
odology as provided in step 4. 

(3) Step 3: Determine the Payable 
Royalty Pool. The payable royalty pool 
is the amount payable for the repro-
duction and distribution of all musical 
works used by the service provider by 
virtue of its licensed activity for a par-
ticular offering during the accounting 
period. This amount is the greater of 

(i) The result determined in step 2 in 
paragraph (b)(2) of this section, and 
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(ii) The subscriber-based royalty 
floor resulting from the calculations 
described in § 385.13. 

(4) Step 4: Calculate the Per-Work 
Royalty Allocation for Each Relevant 
Work. This is the amount payable for 
the reproduction and distribution of 
each musical work used by the service 
provider by virtue of its licensed activ-
ity through a particular offering dur-
ing the accounting period. To deter-
mine this amount, the result deter-
mined in step 3 in paragraph (b)(3) of 
this section must be allocated to each 
musical work used through the offer-
ing. The allocation shall be accom-
plished by dividing the payable royalty 
pool determined in step 3 for such of-
fering by the total number of plays of 
all musical works through such offer-
ing during the accounting period (other 
than promotional royalty rate plays) 
to yield a per-play allocation, and mul-
tiplying that result by the number of 
plays of each musical work (other than 
promotional royalty rate plays) 
through the offering during the ac-
counting period. For purposes of deter-
mining the per-work royalty allocation 
in all calculations under this step 4 
only (i.e., after the payable royalty 
pool has been determined), for sound 
recordings of musical works with a 
playing time of over 5 minutes, each 
play shall be counted as provided in 
paragraph (d) of this section. Notwith-
standing the foregoing, if the service 
provider is not capable of tracking play 
information due to bona fide limita-
tions of the available technology for 
services of that nature or of devices 
useable with the service, the per-work 
royalty allocation may instead be ac-
complished in a manner consistent 
with the methodology used by the serv-
ice provider for making royalty pay-
ment allocations for the use of indi-
vidual sound recordings. 

(c) Percentage of service revenue. The 
percentage of service revenue applica-
ble under paragraph (b) of this section 
is 10.5%. 

(d) Overtime adjustment. For purposes 
of the calculations in step 4 in para-
graph (b)(4) of this section only, for 
sound recordings of musical works with 
a playing time of over 5 minutes, ad-
just the number of plays as follows: 

(1) 5:01 to 6:00 minutes—Each play = 
1.2 plays 

(2) 6:01 to 7:00 minutes—Each play = 
1.4 plays 

(3) 7:01 to 8:00 minutes—Each play = 
1.6 plays 

(4) 8:01 to 9:00 minutes—Each play = 
1.8 plays 

(5) 9:01 to 10:00 minutes—Each play = 
2.0 plays 

(6) For playing times of greater than 
10 minutes, continue to add .2 for each 
additional minute or fraction thereof. 

(e) Accounting. The calculations re-
quired by paragraph (b) of this section 
shall be made in good faith and on the 
basis of the best knowledge, informa-
tion and belief of the licensee at the 
time payment is due, and subject to 
the additional accounting and certifi-
cation requirements of 17 U.S.C. 
115(c)(5) and § 201.19 of this title. With-
out limitation, a licensee’s statements 
of account shall set forth each step of 
its calculations with sufficient infor-
mation to allow the copyright owner to 
assess the accuracy and manner in 
which the licensee determined the pay-
able royalty pool and per-play alloca-
tions (including information sufficient 
to demonstrate whether and how a 
minimum royalty or subscriber-based 
royalty floor pursuant to § 385.13 does 
or does not apply) and, for each offer-
ing reported, also indicate the type of 
licensed activity involved and the 
number of plays of each musical work 
(including an indication of any over-
time adjustment applied) that is the 
basis of the per-work royalty alloca-
tion being paid. 

[74 FR 4529, Jan. 26, 2009, as amended at 78 
FR 67943, Nov. 13, 2013] 

§ 385.13 Minimum royalty rates and 
subscriber-based royalty floors for 
specific types of services. 

(a) In general. The following min-
imum royalty rates and subscriber- 
based royalty floors shall apply to the 
following types of licensed activity: 

(1) Standalone non-portable subscrip-
tion—streaming only. Except as provided 
in paragraph (a)(4) of this section, in 
the case of a subscription service 
through which an end user can listen to 
sound recordings only in the form of 
interactive streams and only from a 
non-portable device to which such 
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streams are originally transmitted 
while the device has a live network 
connection, the minimum for use in 
step 1 of § 385.12(b)(1)(ii) is the lesser of 
subminimum II as described in para-
graph (c) of this section for the ac-
counting period and the aggregate 
amount of 50 cents per subscriber per 
month. The subscriber-based royalty 
floor for use in step 3 of § 385.12(b)(3)(ii) 
is the aggregate amount of 15 cents per 
subscriber per month. 

(2) Standalone non-portable subscrip-
tion—mixed. Except as provided in para-
graph (a)(4) of this section, in the case 
of a subscription service through which 
an end user can listen to sound record-
ings either in the form of interactive 
streams or limited downloads but only 
from a non-portable device to which 
such streams or downloads are origi-
nally transmitted, the minimum for 
use in step 1 of § 385.12(b)(1)(ii) is the 
lesser of the subminimum I as de-
scribed in paragraph (b) of this section 
for the accounting period and the ag-
gregate amount of 50 cents per sub-
scriber per month. The subscriber- 
based royalty floor for use in step 3 of 
§ 385.12(b)(3)(ii) is the aggregate amount 
of 30 cents per subscriber per month. 

(3) Standalone portable subscription 
service. Except as provided in paragraph 
(a)(4) of this section, in the case of a 
subscription service through which an 
end user can listen to sound recordings 
in the form of interactive streams or 
limited downloads from a portable de-
vice, the minimum for use in step 1 of 
§ 385.12(b)(1)(ii) is the lesser of submin-
imum I as described in paragraph (b) of 
this section for the accounting period 
and the aggregate amount of 80 cents 
per subscriber per month. The sub-
scriber-based royalty floor for use in 
step 3 of § 385.12(b)(3)(ii) is the aggre-
gate amount of 50 cents per subscriber 
per month. 

(4) Bundled subscription services. In 
the case of a subscription service pro-
viding licensed activity that is made 
available to end users with one or more 
other products or services (including 
products or services subject to other 
subparts) as part of a single trans-
action without pricing for the subscrip-
tion service providing licensed activity 
separate from the product(s) or serv-
ice(s) with which it is made available 

(e.g., a case in which a user can buy a 
portable device and one-year access to 
a subscription service providing li-
censed activity for a single price), the 
minimum for use in step 1 of 
§ 385.12(b)(1)(ii) is subminimum I as de-
scribed in paragraph (b) of this section 
for the accounting period. The sub-
scriber-based royalty floor for use in 
step 3 of § 385.12(b)(3)(ii) is the aggre-
gate amount of 25 cents per month for 
each end user who has made at least 
one play of a licensed work during such 
month (each such end user to be con-
sidered an ‘‘active subscriber’’). 

(5) Free nonsubscription/ad-supported 
services. In the case of a service offering 
licensed activity free of any charge to 
the end user, the minimum for use in 
step 1 of § 385.12(b)(1)(ii) is subminimum 
II described in paragraph (c) of this sec-
tion for the accounting period. There is 
no subscriber-based royalty floor for 
use in step 3 of § 385.12(b)(3)(ii). 

(b) Computation of subminimum I. For 
purposes of paragraphs (a)(2), (3), and 
(4) of this section, subminimum I for an 
accounting period means the aggregate 
of the following with respect to all 
sound recordings of musical works used 
in the relevant offering of the service 
provider during the accounting pe-
riod— 

(1) In cases in which the record com-
pany is the licensee under 17 U.S.C. 115 
and the record company has granted 
the rights to make interactive streams 
or limited downloads of a sound record-
ing through the third-party service to-
gether with the right to reproduce and 
distribute the musical work embodied 
therein, 17.36% of the total amount ex-
pensed by the service provider or any 
of its affiliates in accordance with 
GAAP for such rights for the account-
ing period, which amount shall equal 
the applicable consideration for such 
rights at the time such applicable con-
sideration is properly recognized as an 
expense under GAAP. 

(2) In cases in which the record com-
pany is not the licensee under 17 U.S.C. 
115 and the record company has grant-
ed the rights to make interactive 
streams or limited downloads of a 
sound recording through the third- 
party service without the right to re-
produce and distribute the musical 
work embodied therein, 21% of the 
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total amount expensed by the service 
provider or any of its affiliates in ac-
cordance with GAAP for such rights for 
the accounting period, which amount 
shall equal the applicable consider-
ation for such rights at the time such 
applicable consideration is properly 
recognized as an expense under GAAP. 

(c) Computation of subminimum II. For 
purposes of paragraphs (a)(1) and (5) of 
this section, subminimum II for an ac-
counting period means the aggregate of 
the following with respect to all sound 
recordings of musical works used in the 
relevant offering of the service pro-
vider during the accounting period— 

(1) In cases in which the record com-
pany is the licensee under 17 U.S.C. 115 
and the record company has granted 
the rights to make interactive streams 
and limited downloads of a sound re-
cording through the third-party service 
together with the right to reproduce 
and distribute the musical work em-
bodied therein, 18% of the total 
amount expensed by the service pro-
vider or any of its affiliates in accord-
ance with GAAP for such rights for the 
accounting period, which amount shall 
equal the applicable consideration for 
such rights at the time such applicable 
consideration is properly recognized as 
an expense under GAAP. 

(2) In cases in which the record com-
pany is not the licensee under 17 U.S.C. 
115 and the record company has grant-
ed the rights to make interactive 
streams or limited downloads of a 
sound recording through the third- 
party service without the right to re-
produce and distribute the musical 
work embodied therein, 22% of the 
total amount expensed by the service 
provider or any of its affiliates in ac-
cordance with GAAP for such rights for 
the accounting period, which amount 
shall equal the applicable consider-
ation for such rights at the time such 
applicable consideration is properly 
recognized as an expense under GAAP. 

(d) Payments made by third parties. If a 
record company providing sound re-
cording rights to the service provider 
for a licensed activity— 

(1) Recognizes revenue (in accordance 
with GAAP, and including for the 
avoidance of doubt all applicable con-
sideration with respect to such rights 
for the accounting period, regardless of 

the form or timing of payment) from a 
person or entity other than the service 
provider providing the licensed activ-
ity and its affiliates, and 

(2) Such revenue is received, in the 
context of the transactions involved, as 
applicable consideration for such 
rights, 

(3) Then such revenue shall be added 
to the amounts expensed by the service 
provider solely for purposes of para-
graphs(b)(1), (b)(2), (c)(1), or (c)(2) of 
this section, as applicable, if not al-
ready included in such expensed 
amounts. Where the service provider is 
the licensee, if the service provider 
provides the record company all infor-
mation necessary for the record com-
pany to determine whether additional 
royalties are payable by the service 
provider hereunder as a result of rev-
enue recognized from a person or enti-
ty other than the service provider as 
described in the immediately preceding 
sentence, then the record company 
shall provide such further information 
as necessary for the service provider to 
calculate the additional royalties and 
indemnify the service provider for such 
additional royalties. The sole obliga-
tion of the record company shall be to 
pay the licensee such additional royal-
ties if actually payable as royalties 
hereunder; provided, however, that this 
shall not affect any otherwise existing 
right or remedy of the copyright owner 
nor diminish the licensee’s obligations 
to the copyright owner. 

(e) Computation of subscriber-based 
royalty rates. For purposes of paragraph 
(a) of this section, to determine the 
minimum or subscriber-based royalty 
floor, as applicable to any particular 
offering, the total number of sub-
scriber-months for the accounting pe-
riod, shall be calculated taking into ac-
count all end users who were sub-
scribers for complete calendar months, 
prorating in the case of end users who 
were subscribers for only part of a cal-
endar month, and deducting on a pro-
rated basis for end users covered by a 
free trial period subject to the pro-
motional royalty rate as described in 
§ 385.14(b)(2), except that in the case of 
a bundled subscription service, sub-
scriber-months shall instead be deter-
mined with respect to active sub-
scribers as defined in paragraph (a)(4) 
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of this section. The product of the total 
number of subscriber-months for the 
accounting period and the specified 
number of cents per subscriber (or ac-
tive subscriber, as the case may be) 
shall be used as the subscriber-based 
component of the minimum or sub-
scriber-based royalty floor, as applica-
ble, for the accounting period. 

[74 FR 4529, Jan. 26, 2009, as amended at 78 
FR 67943, Nov. 13, 2013] 

§ 385.14 Promotional royalty rate. 
(a) General provisions. (1) This section 

establishes a royalty rate of zero in the 
case of certain promotional interactive 
streaming activities, and of certain 
promotional limited downloads offered 
in the context of a free trial period for 
a digital music subscription service 
under a license pursuant to 17 U.S.C. 
115. Subject to the requirements of 17 
U.S.C. 115 and the additional provisions 
of paragraphs (b) through (e) of this 
section, the promotional royalty rate 
shall apply to a musical work when a 
record company transmits or author-
izes the transmission of interactive 
streams or limited downloads of a 
sound recording that embodies such 
musical work, only if— 

(i) The primary purpose of the record 
company in making or authorizing the 
interactive streams or limited 
downloads is to promote the sale or 
other paid use of sound recordings by 
the relevant artists, including such 
sound recording, through established 
retail channels or the paid use of one 
or more established retail music serv-
ices through which the sound recording 
is available, and not to promote any 
other good or service; 

(ii) Either— 
(A) The sound recording (or a dif-

ferent version of the sound recording 
embodying the same musical work) is 
being lawfully distributed and offered 
to consumers through the established 
retail channels or services described in 
paragraph (a)(1)(i) of this section; or 

(B) In the case of a sound recording 
of a musical work being prepared for 
commercial release but not yet re-
leased, the record company has a good 
faith intention of lawfully distributing 
and offering to consumers the sound re-
cording (or a different version of the 
sound recording embodying the same 

musical work) through the established 
retail channels or services described in 
paragraph (a)(1)(i) of this section with-
in 90 days after the commencement of 
the first promotional use authorized 
under this section (and in fact does so, 
unless it can demonstrate that not-
withstanding its bona fide intention, it 
unexpectedly did not meet the sched-
uled release date); 

(iii) In connection with authorizing 
the promotional interactive streams or 
limited downloads, the record company 
has obtained from the service provider 
it authorizes a written representation 
that— 

(A) In the case of a promotional use 
other than interactive streaming sub-
ject to paragraph (d) of this section, 
the service provider agrees to maintain 
for a period of no less than 5 years from 
the conclusion of the promotional ac-
tivity complete and accurate records of 
the relevant authorization and dates 
on which the promotion was conducted, 
and identifying each sound recording of 
a musical work made available through 
the promotion, the licensed activity in-
volved, and the number of plays of such 
recording; 

(B) The service provider is in all ma-
terial respects operating with appro-
priate license authority with respect to 
the musical works it is using for pro-
motional and other purposes; and 

(C) The representation is signed by a 
person authorized to make the rep-
resentation on behalf of the service 
provider; 

(iv) Upon receipt by the record com-
pany of written notice from the copy-
right owner of a musical work or agent 
of the copyright owner stating in good 
faith that a particular service is in a 
material manner operating without ap-
propriate license authority from such 
copyright owner, the record company 
shall within 5 business days withdraw 
by written notice its authorization of 
such uses of such copyright owner’s 
musical works under the promotional 
royalty rate by that service; 

(v) The interactive streams or lim-
ited downloads are offered free of any 
charge to the end user and, except in 
the case of interactive streaming sub-
ject to paragraph (d) of this section in 
the case of a free trial period for a dig-
ital music subscription service, no 

VerDate Sep<11>2014 10:45 Oct 28, 2014 Jkt 232145 PO 00000 Frm 00845 Fmt 8010 Sfmt 8010 Y:\SGML\232145.XXX 232145w
re

ie
r-

av
ile

s 
on

 D
S

K
5T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



836 

37 CFR Ch. III (7–1–14 Edition) § 385.14 

more than 5 sound recordings at a time 
are streamed in response to any indi-
vidual request of an end user; 

(vi) The interactive streams and lim-
ited downloads are offered in a manner 
such that the user is at the same time 
(e.g., on the same Web page) presented 
with a purchase opportunity for the 
relevant sound recording or an oppor-
tunity to subscribe to a paid service of-
fering the sound recording, or a link to 
such a purchase or subscription oppor-
tunity, except— 

(A) In the case of interactive stream-
ing of a sound recording being prepared 
for commercial release but not yet re-
leased, certain mobile applications or 
other circumstances in which the fore-
going is impracticable in view of the 
current state of the relevant tech-
nology; and 

(B) In the case of a free trial period 
for a digital music subscription serv-
ice, if end users are periodically offered 
an opportunity to subscribe to the 
service during such free trial period; 
and 

(vii) The interactive streams and 
limited downloads are not provided in a 
manner that is likely to cause mistake, 
to confuse or to deceive, reasonable end 
users as to the endorsement or associa-
tion of the author of the musical work 
with any product, service or activity 
other than the sale or paid use of sound 
recordings or paid use of a music serv-
ice through which sound recordings are 
available. Without limiting the fore-
going, upon receipt of written notice 
from the copyright owner of a musical 
work or agent of the copyright owner 
stating in good faith that a particular 
use of such work under this section 
violates the limitation set forth in this 
paragraph (a)(1)(vii), the record com-
pany shall promptly cease such use of 
that work, and within 5 business days 
withdraw by written notice its author-
ization of such use by all relevant third 
parties it has authorized under this 
section. 

(2) To rely upon the promotional roy-
alty rate, a record company making or 
authorizing interactive streams or lim-
ited downloads shall keep complete and 
accurate contemporaneous written 
records of such uses, including the 
sound recordings and musical works in-
volved, the artists, the release dates of 

the sound recordings, a brief statement 
of the promotional activities author-
ized, the identity of the service or serv-
ices where each promotion is author-
ized (including the Internet address if 
applicable), the beginning and end date 
of each period of promotional activity 
authorized, and the representation re-
quired by paragraph (a)(1)(iii) of this 
section; provided that, in the case of 
trial subscription uses, such records 
shall instead consist of the contractual 
terms that bear upon promotional uses 
by the particular digital music sub-
scription services it authorizes; and 
further provided that, if the record 
company itself is conducting the pro-
motion, it shall also maintain any ad-
ditional records described in paragraph 
(a)(1)(iii)(A) of this section. The 
records required by this paragraph 
(a)(2) shall be maintained for no less 
time than the record company main-
tains records of usage of royalty-bear-
ing uses involving the same type of li-
censed activity in the ordinary course 
of business, but in no event for less 
than 5 years from the conclusion of the 
promotional activity to which they 
pertain. If the copyright owner of a 
musical work or its agent requests a 
copy of the information to be main-
tained under this paragraph (a)(2) with 
respect to a specific promotion or re-
lating to a particular sound recording 
of a musical work, the record company 
shall provide complete and accurate 
documentation within 10 business days, 
except for any information required 
under paragraph (a)(1)(iii)(A) of this 
section, which shall be provided within 
20 business days, and provided that if 
the copyright owner or agent requests 
information concerning a large volume 
of promotions or sound recordings, the 
record company shall have a reason-
able time, in view of the amount of in-
formation requested, to respond to any 
request of such copyright owner or 
agent. If the record company does not 
provide required information within 
the required time, and upon receipt of 
written notice citing such failure does 
not provide such information within a 
further 10 business days, the uses will 
be considered not to be subject to the 
promotional royalty rate and the 
record company (but not any third- 
party service it has authorized) shall 
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be liable for any payment due for such 
uses; provided, however, that all rights 
and remedies of the copyright owner 
with respect to unauthorized uses shall 
be preserved. 

(3) If the copyright owner of a musi-
cal work or its agent requests a copy of 
the information to be maintained 
under paragraph (a)(1)(iii)(A) of this 
section by a service authorized by a 
record company with respect to a spe-
cific promotion, the service provider 
shall provide complete and accurate 
documentation within 20 business days, 
provided that if the copyright owner or 
agent requests information concerning 
a large volume of promotions or sound 
recordings, the service provider shall 
have a reasonable time, in view of the 
amount of information requested, to 
respond to any request of such copy-
right owner or agent. If the service pro-
vider does not provide required infor-
mation within the required time, and 
upon receipt of written notice citing 
such failure does not provide such in-
formation within a further 10 business 
days, the uses will be considered not to 
be subject to the promotional royalty 
rate and the service provider (but not 
the record company) will be liable for 
any payment due for such uses; pro-
vided, however, that all rights and 
remedies of the copyright owner with 
respect to unauthorized uses shall be 
preserved. 

(4) The promotional royalty rate is 
exclusively for audio-only interactive 
streaming and limited downloads of 
musical works subject to licensing 
under 17 U.S.C. 115. The promotional 
royalty rate does not apply to any 
other use under 17 U.S.C. 115; nor does 
it apply to public performances, audio-
visual works, lyrics or other uses out-
side the scope of 17 U.S.C. 115. Without 
limitation, uses subject to licensing 
under 17 U.S.C. 115 that do not qualify 
for the promotional royalty rate (in-
cluding without limitation interactive 
streaming or limited downloads of a 
musical work beyond the time limita-
tions applicable to the promotional 
royalty rate) require payment of appli-
cable royalties. This section is based 
on an understanding of industry prac-
tices and market conditions at the 
time of its development, among other 
things. The terms of this section shall 

be subject to de novo review and con-
sideration (or elimination altogether) 
in future proceedings before the Copy-
right Royalty Judges. Nothing in this 
section shall be interpreted or con-
strued in such a manner as to nullify 
or diminish any limitation, require-
ment or obligation of 17 U.S.C. 115 or 
other protection for musical works af-
forded by the Copyright Act, 17 U.S.C. 
101 et seq. 

(b) Interactive streaming and limited 
downloads of full-length musical works 
through third-party services. In addition 
to those of paragraph (a) of this sec-
tion, the provisions of this paragraph 
(b) apply to interactive streaming, and 
limited downloads (in the context of a 
free trial period for a digital music 
subscription service), authorized by 
record companies under the pro-
motional royalty rate through third- 
party services (including Web sites) 
that is not subject to paragraphs (c) or 
(d) of this section. Such interactive 
streams and limited downloads may be 
made or authorized by a record com-
pany under the promotional royalty 
rate only if— 

(1) No applicable consideration for 
making or authorizing the relevant 
interactive streams or limited 
downloads is received by the record 
company, any of its affiliates, or any 
other person or entity acting on behalf 
of or in lieu of the record company, ex-
cept for in-kind promotional consider-
ation given to a record company (or af-
filiate thereof) that is used to promote 
the sale or paid use of sound recordings 
or the paid use of music services 
through which sound recordings are 
available; 

(2) In the case of interactive stream-
ing and limited downloads offered in 
the context of a free trial period for a 
digital music subscription service, the 
free trial period does not exceed 30 con-
secutive days per subscriber per two- 
year period; and 

(3) In contexts other than a free trial 
period for a digital music subscription 
service, interactive streaming subject 
to paragraph (b) of this section of a 
particular sound recording is author-
ized by the record company on no more 
than 60 days total for all services (i.e., 
interactive streaming under paragraph 
(b) of this section of a particular sound 
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recording may be authorized on no 
more than a total of 60 days, which 
need not be consecutive, and on any 
one such day, interactive streams may 
be offered on one or more services); 
provided, however, that an additional 
60 days shall be available each time the 
sound recording is re-released by the 
record company in a remastered form 
or as a part of a compilation with a dif-
ferent set of sound recordings than the 
original release or any prior compila-
tion including such sound recording. 

(4) In the event that a record com-
pany authorizes promotional uses in 
excess of the time limitations of para-
graph (b) of this section, the record 
company, and not the third-party serv-
ice it has authorized, shall be liable for 
any payment due for such uses; pro-
vided, however, that all rights and 
remedies of the copyright owner with 
respect to unauthorized uses shall be 
preserved. In the event that a third- 
party service exceeds the scope of any 
authorization by a record company, the 
service provider, and not the record 
company, shall be liable for any pay-
ment due for such uses; provided, how-
ever, that all rights and remedies of 
the copyright owner with respect to 
unauthorized uses shall be preserved. 

(c) Interactive streaming of full-length 
musical works through record company 
and artist services. In addition to those 
of paragraph (a) of this section, the 
provisions of this paragraph (c) apply 
to interactive streaming conducted or 
authorized by record companies under 
the promotional royalty rate through a 
service (e.g., a Web site) directly owned 
or operated by the record company, or 
directly owned or operated by a record-
ing artist under the authorization of 
the record company, and that is not 
subject to paragraph (d) of this section. 
For the avoidance of doubt and without 
limitation, an artist page or site on a 
third-party service (e.g., a social net-
working service) shall not be consid-
ered a service operated by the record 
company or artist. Such interactive 
streams may be made or authorized by 
a record company under the pro-
motional royalty rate only if— 

(1) The interactive streaming subject 
to this paragraph (c) of a particular 
sound recording is offered or author-
ized by the record company on no more 

than 90 days total for all services (i.e., 
interactive streaming under this para-
graph (c) of a particular sound record-
ing may be authorized on no more than 
a total of 90 days, which need not be 
consecutive, and on any such day, 
interactive streams may be offered on 
one or more services operated by the 
record company or artist, subject to 
the provisions of paragraph (b)(2) of 
this section); provided, however, that 
an additional 90 days shall be available 
each time the sound recording is re-re-
leased by the record company in a re-
mastered form or as part of a compila-
tion with a different set of sound re-
cordings than prior compilations that 
include that sound recording; 

(2) In the case of interactive stream-
ing through a service devoted to one 
featured artist, the interactive streams 
subject to this paragraph (c) of this 
section of a particular sound recording 
are made or authorized by the record 
company on no more than one official 
artist site per artist and are recordings 
of that artist; and 

(3) In the case of interactive stream-
ing through a service that is not lim-
ited to a single featured artist, all 
interactive streaming on such service 
(whether eligible for the promotional 
royalty rate or not) is limited to sound 
recordings of a single record company 
and its affiliates and the service would 
not reasonably be considered to be a 
meaningful substitute for a paid music 
service. 

(d) Interactive streaming of clips. In ad-
dition to those in paragraph (a) of this 
section, the provisions of this para-
graph (d) apply to interactive stream-
ing conducted or authorized by record 
companies under the promotional roy-
alty rate of segments of sound record-
ings of musical works with a playing 
time that does not exceed 90 seconds. 
Such interactive streams may be made 
or authorized by a record company 
under the promotional royalty rate 
without any of the temporal limita-
tions set forth in paragraphs (b) and (c) 
of this section (but subject to the other 
conditions of paragraphs (b) and (c) of 
this section, as applicable). For clarity, 
this paragraph (d) is strictly limited to 
the uses described herein and shall not 
be construed as permitting the cre-
ation or use of an excerpt of a musical 
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work in violation of 17 U.S.C. 106(2) or 
115(a)(2) or any other right of a musical 
work owner. 

[74 FR 4529, Jan. 26, 2009, as amended at 74 
FR 6834, Feb. 11, 2009; 78 FR 67944, Nov.13, 
2013] 

§ 385.15 [Reserved] 

§ 385.16 Reproduction and distribution 
rights covered. 

A compulsory license under 17 U.S.C. 
115 extends to all reproduction and dis-
tribution rights that may be necessary 
for the provision of the licensed activ-
ity, solely for the purpose of providing 
such licensed activity (and no other 
purpose). 

§ 385.17 Effect of rates. 

In any future proceedings under 17 
U.S.C. 115(c)(3)(C) and (D), the royalty 
rates payable for a compulsory license 
shall be established de novo. 

Subpart C—Limited Offerings, 
Mixed Service Bundles, Music 
Bundles, Paid Locker Services 
and Purchased Content Lock-
er Services 

SOURCE: 78 FR 67944, Nov. 13, 2013, unless 
otherwise noted. 

§ 385.20 General. 

(a) Scope. This subpart establishes 
rates and terms of royalty payments 
for certain reproductions or distribu-
tions of musical works through limited 
offerings, mixed service bundles, music 
bundles, paid locker services and pur-
chased content locker services pro-
vided in accordance with the provisions 
of 17 U.S.C. 115. For the avoidance of 
doubt, to the extent that product con-
figurations for which rates are speci-
fied in subpart A of this part are in-
cluded within licensed subpart C activ-
ity, as defined in § 385.21, the rates 
specified in subpart A of this part shall 
not apply, except that in the case of a 
music bundle the compulsory licensee 
may elect to pay royalties for the 
music bundle pursuant to subpart C of 
this part or for the components of the 
bundle pursuant to subpart A of this 
part. 

(b) Legal compliance. A licensee that, 
pursuant to 17 U.S.C. 115, makes or au-
thorizes reproduction or distribution of 
musical works in limited offerings, 
mixed service bundles, music bundles, 
paid locker services or purchased con-
tent locker services shall comply with 
the requirements of that section, the 
rates and terms of this subpart, and 
any other applicable regulations, with 
respect to such musical works and uses 
licensed pursuant to 17 U.S.C. 115. 

(c) Interpretation. This subpart is in-
tended only to set rates and terms for 
situations in which the exclusive rights 
of a copyright owner are implicated 
and a compulsory license pursuant to 
17 U.S.C. 115 is obtained. Neither this 
subpart nor the act of obtaining a li-
cense under 17 U.S.C. 115 is intended to 
express or imply any conclusion as to 
the circumstances in which any of the 
exclusive rights of a copyright owner 
are implicated or a license, including a 
compulsory license pursuant to 17 
U.S.C. 115, must be obtained. 

§ 385.21 Definitions. 

For purposes of this subpart, the fol-
lowing definitions shall apply: 

Affiliate shall have the meaning given 
in § 385.11. 

Applicable consideration shall have the 
meaning given in § 385.11, except that 
for purposes of this subpart C, ref-
erences in the definition of ‘‘Applicable 
consideration’’ in § 385.11 to licensed ac-
tivity shall mean licensed subpart C 
activity, as defined in this section. 

Free trial royalty rate means the stat-
utory royalty rate of zero in the case of 
certain free trial periods, as provided 
in § 385.24. 

GAAP shall have the meaning given 
in § 385.11. 

Interactive stream shall have the 
meaning given in § 385.11. 

Licensee shall have the meaning given 
in § 385.11. 

Licensed subpart C activity means, re-
ferring to subpart C of this part— 

(1) In the case of a limited offering, 
the applicable interactive streams or 
limited downloads; 

(2) In the case of a locker service, the 
applicable interactive streams, perma-
nent digital downloads, restricted 
downloads or ringtones; 
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(3) In the case of a music bundle, the 
applicable reproduction or distribution 
of a physical phonorecord, permanent 
digital download or ringtone; and 

(4) In the case of a mixed service bun-
dle, the applicable— 

(i) Permanent digital downloads; 
(ii) Ringtones; 
(iii) To the extent a limited offering 

is included in a mixed service bundle, 
interactive streams or limited 
downloads; or 

(iv) To the extent a locker service is 
included in a mixed service bundle, 
interactive streams, permanent digital 
downloads, restricted downloads or 
ringtones. 

Limited download shall have the 
meaning given in § 385.11. 

Limited offering means a subscription 
service providing interactive streams 
or limited downloads where— 

(1) An end user is not provided the 
opportunity to listen to a particular 
sound recording chosen by the end user 
at a time chosen by the end user (i.e., 
the service does not provide interactive 
streams of individual recordings that 
are on-demand, and any limited 
downloads are rendered only as part of 
programs rather than as individual re-
cordings that are on-demand); or 

(2) The particular sound recordings 
available to the end user over a period 
of time are substantially limited rel-
ative to services in the marketplace 
providing access to a comprehensive 
catalog of recordings (e.g., a service 
limited to a particular genre, or per-
mitting interactive streaming only 
from a monthly playlist consisting of a 
limited set of recordings). 

Locker service means a service pro-
viding access to sound recordings of 
musical works in the form of inter-
active streams, permanent digital 
downloads, restricted downloads or 
ringtones, where the service has rea-
sonably determined that phonorecords 
of the applicable sound recordings have 
been purchased by the end user or are 
otherwise in the possession of the end 
user prior to the end user’s first re-
quest to access such sound recordings 
by means of the service. The term lock-
er service does not extend to any part 
of a service otherwise meeting this def-
inition as to which a license is not ob-

tained for the applicable reproductions 
and distributions of musical works. 

Mixed service bundle means an offer-
ing of one or more of permanent digital 
downloads, ringtones, locker services 
or limited offerings, together with one 
or more of non-music services (e.g., 
Internet access service, mobile phone 
service) or non-music products (e.g., a 
device such as a phone) of more than 
token value, that is provided to users 
as part of one transaction without pric-
ing for the music services or music 
products separate from the whole offer-
ing. 

Music bundle means an offering of 
two or more of physical phonorecords, 
permanent digital downloads or 
ringtones provided to users as part of 
one transaction (e.g., download plus 
ringtone, CD plus downloads). A music 
bundle must contain at least two dif-
ferent product configurations and can-
not be combined with any other offer-
ing containing licensed activity under 
subpart B of this part or subpart C of 
this part. 

(1) In the case of music bundles con-
taining one or more physical 
phonorecords, the physical phono-
record component of the music bundle 
must be sold under a single catalog 
number, and the musical works em-
bodied in the digital phonorecord deliv-
ery configurations in the music bundle 
must be the same as, or a subset of, the 
musical works embodied in the phys-
ical phonorecords; provided that when 
the music bundle contains a set of dig-
ital phonorecord deliveries sold by the 
same record company under substan-
tially the same title as the physical 
phonorecord (e.g., a corresponding dig-
ital album), up to 5 sound recordings of 
musical works that are included in the 
stand-alone version of such set of dig-
ital phonorecord deliveries but are not 
included on the physical phonorecord 
may be included among the digital 
phonorecord deliveries in the music 
bundle. In addition, the seller must 
permanently part with possession of 
the physical phonorecord or 
phonorecords sold as part of the music 
bundle. 
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(2) In the case of music bundles com-
posed solely of digital phonorecord de-
liveries, the number of digital phono-
record deliveries in either configura-
tion cannot exceed 20, and the musical 
works embodied in each configuration 
in the music bundle must be the same 
as, or a subset of, the musical works 
embodied in the configuration con-
taining the most musical works. 

Paid locker service means a locker 
service that is a subscription service. 

Permanent digital download shall have 
the meaning given in § 385.2. 

Purchased content locker service means 
a locker service made available to end- 
user purchasers of permanent digital 
downloads, ringtones or physical 
phonorecords at no incremental charge 
above the otherwise applicable pur-
chase price of the permanent digital 
downloads, ringtones or physical 
phonorecords, with respect to the 
sound recordings embodied in perma-
nent digital downloads or ringtones or 
physical phonorecords purchased from 
a qualifying seller as described in para-
graph (1) of this definition of ‘‘Pur-
chased content locker service,’’ where-
by the locker service enables the pur-
chaser to engage in one or both of the 
qualifying activities indentified in 
paragraph (2) of this definition of 
‘‘Purchased content locker service.’’ In 
addition, in the case of a locker service 
made available to end-user purchasers 
of physical phonorecords, the seller 
must permanently part with possession 
of the physical phonorecords. 

(1) A qualifying seller for purposes of 
this definition of ‘‘purchased content 
locker service’’ is the same entity op-
erating such locker service, one of its 
affiliates or predecessors, or— 

(i) In the case of permanent digital 
downloads or ringtones, a seller having 
another legitimate connection to the 
locker service provider set forth in one 
or more written agreements (including 
that the locker service and permanent 
digital downloads or ringtones are of-
fered through the same third party); or 

(ii) In the case of physical 
phonorecords, a seller having an agree-
ment with— 

(A) The locker service provider 
whereby such parties establish an inte-
grated offer that creates a consumer 
experience commensurate with having 

the same service both sell the physical 
phonorecord and offer the locker serv-
ice; or 

(B) A service provider that also has 
an agreement with the entity offering 
the locker service, where pursuant to 
those agreements the service provider 
has established an integrated offer that 
creates a consumer experience com-
mensurate with having the same serv-
ice both sell the physical phonorecord 
and offer the locker service. 

(2) Qualifying activity for purposes of 
this definition of ‘‘purchased content 
locker service’’ is enabling the pur-
chaser to— 

(i) Receive one or more additional 
phonorecords of such purchased sound 
recordings of musical works in the 
form of permanent digital downloads or 
ringtones at the time of purchase, or 

(ii) Subsequently access such pur-
chased sound recordings of musical 
works in the form of interactive 
streams, additional permanent digital 
downloads, restricted downloads or 
ringtones. 

Record company shall have the mean-
ing given in § 385.11. 

Restricted download means a digital 
phonorecord delivery distributed in the 
form of a download that may not be re-
tained and played on a permanent 
basis. The term restricted download in-
cludes a limited download. 

Ringtone shall have the meaning 
given in § 385.2. 

Service provider shall have the mean-
ing given in § 385.11, except that for 
purposes of this subpart references in 
the definition of ‘‘Service provider’’ in 
§ 385.11 to licensed activity and service 
revenue shall mean licensed subpart C 
activity, as defined in this section, and 
subpart C service revenue, as defined in 
this section, respectively. 

Subpart C offering means, referring to 
subpart C of this part, a service pro-
vider’s offering of licensed subpart C 
activity, as defined in this section, 
that is subject to a particular rate set 
forth in § 385.23(a) (e.g., a particular 
subscription plan available through the 
service provider). 

Subpart C relevant page means, refer-
ring to subpart C of this part, a page 
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(including a Web page, screen or dis-
play) from which licensed subpart C ac-
tivity, as defined in this section, of-
fered by a service provider is directly 
available to end users, but only where 
the offering of licensed subpart C activ-
ity, as defined in this section, and con-
tent that directly relates to the offer-
ing of licensed subpart C activity, as 
defined in this section, (e.g., an image 
of the artist or artwork closely associ-
ated with such offering, artist or album 
information, reviews of such offering, 
credits and music player controls) 
comprises 75% or more of the space on 
that page, excluding any space occu-
pied by advertising. A licensed subpart 
C activity, as defined in this section, is 
directly available to end users from a 
page if sound recordings of musical 
works can be accessed by end users for 
licensed subpart C activity, as defined 
in this section, from such page (in most 
cases this will be the page where the 
transmission takes place). 

Subpart C service revenue. (1) Subject 
to paragraphs (2) through (6) of the def-
inition of ‘‘Subpart C service revenue,’’ 
as defined in this section, and subject 
to GAAP, subpart C service revenue 
shall mean, referring to subpart C of 
this part, the following: 

(i) All revenue recognized by the 
service provider from end users from 
the provision of licensed subpart C ac-
tivity, as defined in this section; 

(ii) All revenue recognized by the 
service provider by way of sponsorship 
and commissions as a result of the in-
clusion of third-party ‘‘in-stream’’ or 
‘‘in-download’’ advertising as part of li-
censed subpart C activity, as defined in 
this section, (i.e., advertising placed 
immediately at the start, end or during 
the actual delivery, by way of trans-
missions of a musical work that con-
stitute licensed subpart C activity, as 
defined in this section); and 

(iii) All revenue recognized by the 
service provider, including by way of 
sponsorship and commissions, as a re-
sult of the placement of third-party ad-
vertising on a subpart C relevant page, 
as defined in this section, of the service 
or on any page that directly follows 
such subpart C relevant page, as de-
fined in this section, leading up to and 
including the transmission of a musical 
work that constitutes licensed subpart 

C activity, as defined in this section; 
provided that, in the case where more 
than one service is actually available 
to end users from a subpart C relevant 
page, as defined in this section, any ad-
vertising revenue shall be allocated be-
tween such services on the basis of the 
relative amounts of the page they oc-
cupy. 

(2) In each of the cases identified in 
paragraph (1) of the definition of ‘‘Sub-
part C service revenue,’’ of this section 
such revenue shall, for the avoidance of 
doubt, 

(i) Include any such revenue recog-
nized by the service provider, or if not 
recognized by the service provider, by 
any associate, affiliate, agent or rep-
resentative of such service provider in 
lieu of its being recognized by the serv-
ice provider; 

(ii) Include the value of any barter or 
other nonmonetary consideration; 

(iii) Not be reduced by credit card 
commissions or similar payment proc-
ess charges; and 

(iv) Except as expressly set forth in 
this subpart, not be subject to any 
other deduction or set-off other than 
refunds to end users for licensed sub-
part C activity, as defined in this sec-
tion, that they were unable to use due 
to technical faults in the licensed sub-
part C activity, as defined in this sec-
tion, or other bona fide refunds or cred-
its issued to end users in the ordinary 
course of business. 

(3) In each of the cases identified in 
paragraph (1) of the definition of ‘‘Sub-
part C service revenue’’ of this section, 
such revenue shall, for the avoidance of 
doubt, exclude revenue derived solely 
in connection with services and activi-
ties other than licensed subpart C ac-
tivity, as defined in this section, pro-
vided that advertising or sponsorship 
revenue shall be treated as provided in 
paragraphs (2) and (4) of the definition 
of ‘‘Subpart C service revenue’’ of this 
section. By way of example, the fol-
lowing kinds of revenue shall be ex-
cluded: 

(i) Revenue derived from non-music 
voice, content and text services; 

(ii) Revenue derived from other non- 
music products and services (including 
search services, sponsored searches and 
click-through commissions); 
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(iii) Revenue generated from the sale 
of actual locker service storage space 
to the extent that such storage space is 
sold at a separate retail price; 

(iv) In the case of a locker service, 
revenue derived from the sale of per-
manent digital downloads or ringtones; 
and 

(v) Revenue derived from other music 
or music-related products and services 
that are not or do not include licensed 
subpart C activity, as defined in this 
section. 

(4) For purposes of paragraph (1) of 
the definition of ‘‘Subpart C service 
revenue’’ of this section, advertising or 
sponsorship revenue shall be reduced 
by the actual cost of obtaining such 
revenue, not to exceed 15%. 

(5) In the case of a mixed service bun-
dle, the revenue deemed to be recog-
nized from end users for the service for 
the purpose of the definition in para-
graph (1) of the definition of ‘‘Subpart 
C service revenue’’ of this section shall 
be the greater of— 

(i) The revenue recognized from end 
users for the mixed service bundle less 
the standalone published price for end 
users for each of the non-music product 
or non-music service components of the 
bundle; provided that, if there is no 
such standalone published price for a 
non-music component of the bundle, 
then the average standalone published 
price for end users for the most closely 
comparable non-music product or non- 
music service in the U.S. shall be used 
or, if more than one such comparable 
exists, the average of such standalone 
prices for such comparables shall be 
used; and 

(ii) Either— 
(A) In the case of a mixed service 

bundle that either has 750,000 sub-
scribers or other registered users, or is 
reasonably expected to have 750,000 
subscribers or other registered users 
within 1 year after commencement of 
the mixed service bundle, 40% of the 
standalone published price of the li-
censed music component of the bundle 
(i.e., the permanent digital downloads, 
ringtones, locker service or limited of-
fering); provided that, if there is no 
such standalone published price for the 
licensed music component of the bun-
dle, then the average standalone pub-
lished price for end users for the most 

closely comparable licensed music 
component in the U.S. shall be used or, 
if more than one such comparable ex-
ists, the average of such standalone 
prices for such comparables shall be 
used; and further provided that in any 
case in which royalties were paid based 
on this paragraph due to a reasonable 
expectation of reaching 750,000 sub-
scribers or other registered users with-
in 1 year after commencement of the 
mixed service bundle and that does not 
actually happen, applicable payments 
shall, in the accounting period next fol-
lowing the end of such 1-year period, 
retroactively be adjusted as if para-
graph (5)(ii)(B) of the definition of 
‘‘Subpart C service revenue’’ of this 
section applied; or 

(B) Otherwise, 50% of the standalone 
published price of the licensed music 
component of the bundle (i.e., the per-
manent digital downloads, ringtones, 
locker service or limited offering); pro-
vided that, if there is no such stand-
alone published price for the licensed 
music component of the bundle, then 
the average standalone published price 
for end users for the most closely com-
parable licensed music component in 
the U.S. shall be used or, if more than 
one such comparable exists, the aver-
age of such standalone prices for such 
comparables shall be used. 

(6) In the case of a music bundle con-
taining a physical phonorecord, where 
the music bundle is distributed by a 
record company for resale and the 
record company is the compulsory li-
censee— 

(i) Service revenue shall be 150% of 
the record company’s wholesale rev-
enue from the music bundle; and 

(ii) The times at which distribution 
and revenue recognition are deemed to 
occur shall be in accordance with 
§ 201.19 of this title. 

Subscription service means a digital 
music service for which end users are 
required to pay a fee to access the serv-
ice for defined subscription periods of 3 
years or less (in contrast to, for exam-
ple, a service where the basic charge to 
users is a payment per download or per 
play), whether such payment is made 
for access to the service on a stand-
alone basis or as part of a bundle with 
one or more other products or services, 
and including any use of such a service 
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on a trial basis without charge as de-
scribed in § 385.24. 

§ 385.22 Calculation of royalty pay-
ments in general. 

(a) Applicable royalty. Licensees that 
make or authorize licensed subpart C 
activity, as defined in § 385.21, pursuant 
to 17 U.S.C. 115 shall pay royalties 
therefor that are calculated as pro-
vided in this section, subject to the 
royalty rates and subscriber-based roy-
alty floors for specific types of services 
provided in § 385.23, except as provided 
for certain free trial periods in § 385.24. 

(b) Rate calculation methodology. Roy-
alty payments for licensed subpart C 
activity, as defined in § 385.21, shall be 
calculated as provided in this para-
graph (b). If a service provides different 
subpart C offerings, as defined in 
§ 385.21, royalties must be separately 
calculated with respect to each such 
subpart C offering, as defined in § 385.21, 
taking into consideration service rev-
enue and expenses associated with such 
offering. Uses subject to the free trial 
royalty rate shall be excluded from the 
calculation of royalties due, as further 
described in this section and § 385.23. 

(1) Step 1: Calculate the All-In Roy-
alty for the Subpart C Offering, as De-
fined in § 385.21. For each accounting 
period, the all-in royalty for each sub-
part C offering, as defined in § 385.21, of 
the service provider is the greater of: 

(i) The applicable percentage of sub-
part C service revenue, as defined in 
§ 385.21, associated with the relevant of-
fering as set forth in § 385.23(a) (exclud-
ing any subpart C service revenue, as 
defined in § 385.21, derived solely from 
licensed subpart C activity, as defined 
in § 385.21, uses subject to the free trial 
royalty rate); and 

(ii) The minimum specified in 
§ 385.23(a) for the subpart C offering, as 
defined in § 385.21, involved. 

(2) Step 2: Subtract applicable per-
formance royalties to determine the 
payable royalty pool, which is the 
amount payable for the reproduction 
and distribution of all musical works 
used by the service provider by virtue 
of its licensed subpart C activity, as de-
fined in § 385.21, for a particular subpart 
C offering, as defined in § 385.21, during 
the accounting period. From the 
amount determined in step 1 in para-

graph (b)(1) of this section, for each 
subpart C offering, as defined in § 385.21, 
of the service provider, subtract the 
total amount of royalties for public 
performance of musical works that has 
been or will be expensed pursuant to 
public performance licenses in connec-
tion with uses of musical works 
through such subpart C offering, as de-
fined in § 385.21, during the accounting 
period that constitute licensed subpart 
C activity, as defined in § 385.21, (other 
than licensed subpart C activity, as de-
fined in § 385.21, subject to the free trial 
royalty rate), or in connection with 
previewing of such subpart C offering, 
as defined in § 385.21, during the ac-
counting period. Although this amount 
may be the total of the payments with 
respect to the service for that subpart 
C offering, as defined in § 385.21, for the 
accounting period, it will be less than 
the total of such public performance 
payments if the service is also engag-
ing in public performance of musical 
works that does not constitute licensed 
subpart C activity, as defined in 
§ 385.21, or previewing of such licensed 
subpart C activity, as defined in 
§ 385.21. In the case where the service is 
also engaging in the public perform-
ance of musical works that does not 
constitute licensed subpart C activity, 
as defined in § 385.21, the amount to be 
subtracted for public performance pay-
ments shall be the amount of such pay-
ments allocable to licensed subpart C 
activity, as defined in § 385.21, uses 
(other than free trial royalty rate 
uses), and previewing of such uses, in 
connection with the relevant subpart C 
offering, as defined in § 385.21, as deter-
mined in relation to all uses of musical 
works for which the public perform-
ance payments are made for the ac-
counting period. Such allocation shall 
be made on the basis of plays of musi-
cal works or, where per-play informa-
tion is unavailable due to bona fide 
technical limitations as described in 
step 3 in paragraph (b)(3) of this sec-
tion, using the same alternative meth-
odology as provided in step 3 in para-
graph (b)(3) of this section. 

(3) Step 3: Calculate the Per-Work 
Royalty Allocation for Each Relevant 
Work. This is the amount payable for 
the reproduction and distribution of 
each musical work used by the service 
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provider by virtue of its licensed sub-
part C activity, as defined in § 385.21, 
through a particular subpart C offer-
ing, as defined in § 385.21, during the ac-
counting period. To determine this 
amount, the result determined in step 2 
in paragraph (b)(2) of this section must 
be allocated to each musical work used 
through the subpart C offering, as de-
fined in § 385.21. The allocation shall be 
accomplished as follows: 

(i) In the case of limited offerings 
(but not limited offerings that are part 
of mixed service bundles), by dividing 
the payable royalty pool determined in 
step 2 in paragraph (b)(2) of this section 
for such offering by the total number 
of plays of all musical works through 
such offering during the accounting pe-
riod (other than free trial royalty rate 
plays) to yield a per-play allocation, 
and multiplying that result by the 
number of plays of each musical work 
(other than free trial royalty rate 
plays) through the offering during the 
accounting period. For purposes of de-
termining the per-work royalty alloca-
tion in all calculations under this step 
3 only (i.e., after the payable royalty 
pool has been determined), for sound 
recordings of musical works with a 
playing time of over 5 minutes, each 
play shall be counted as provided in 
paragraph (c) of this section. Notwith-
standing the foregoing, if the service 
provider is not capable of tracking play 
information due to bona fide limita-
tions of the available technology for 
services of that nature or of devices us-
able with the service, the per-work roy-
alty allocation may instead be accom-
plished in a manner consistent with 
the methodology used by the service 
provider for making royalty payment 
allocations for the use of individual 
sound recordings. 

(ii) In the case of mixed service bun-
dles and locker services, by— 

(A) Determining a constructive num-
ber of plays of all licensed musical 
works that is the sum of the total num-
ber of interactive streams of all li-
censed musical works made through 
such offering during the accounting pe-
riod (other than free trial royalty rate 
interactive streams), plus the total 
number of plays of restricted 
downloads of all licensed musical 
works made through such offering dur-

ing the accounting period as to which 
the service provider tracks plays (other 
than free trial royalty rate restricted 
downloads), plus 5 times the total num-
ber of downloads of all licensed musical 
works made through such offering dur-
ing the accounting period as to which 
the service provider does not track 
plays (other than free trial royalty 
rate downloads); 

(B) Determining a constructive per- 
play allocation that is the payable roy-
alty pool determined in step 2 of para-
graph (b)(2) of this section for such of-
fering divided by the constructive num-
ber of plays of all licensed musical 
works determined in paragraph 
(b)(3)(ii)(A) of this section; 

(C) For each licensed musical work, 
determining a constructive number of 
plays of that musical work that is the 
sum of the total number of interactive 
streams of such licensed musical work 
made through such offering during the 
accounting period (other than free trial 
royalty rate interactive streams), plus 
the total number of plays of restricted 
downloads of such licensed musical 
work made through such offering dur-
ing the accounting period as to which 
the service provider tracks plays (other 
than free trial royalty rate restricted 
downloads), plus 5 times the total num-
ber of downloads of such licensed musi-
cal work made through such offering 
during the accounting period as to 
which the service provider does not 
track plays (other than free trial roy-
alty rate downloads); and 

(D) For each licensed musical work, 
determining the per-work royalty allo-
cation by multiplying the constructive 
per-play allocation determined in para-
graph (b)(3)(ii)(B) of this section by the 
constructive number of plays of that 
musical work determined in paragraph 
(b)(3)(ii)(C) of this section. 

(E) Notwithstanding the foregoing, if 
a service provider offers both a paid 
locker service and a purchased content 
locker service, and with respect to the 
purchased content locker service there 
is no subpart C service revenue, as de-
fined in § 385.21, and the applicable sub-
minimum is zero dollars, then the serv-
ice provider shall be permitted to in-
clude within the calculation of con-
structive plays under paragraphs 
(b)(3)(ii)(A) and (C) of this section for 
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the paid locker service, the licensed 
subpart C activity, as defined in 
§ 385.21, made through the purchased 
content locker service (i.e., the total 
number of interactive streams of all li-
censed musical works made through 
the purchased content locker service 
during the accounting period (other 
than free trial royalty rate interactive 
streams), plus the total number of 
plays of restricted downloads of all li-
censed musical works made through 
the purchased content locker service 
during the accounting period as to 
which the service provider tracks plays 
(other than free trial royalty rate re-
stricted downloads), plus 5 times the 
total number of downloads of all li-
censed musical works made through 
the purchased content locker service 
during the accounting period as to 
which the service provider does not 
track plays (other than free trial roy-
alty rate downloads)); provided that 
the relevant licensed subpart C activ-
ity, as defined in § 385.21, made through 
the purchased content locker service is 
similarly included within the play cal-
culation for the paid locker service for 
the corresponding sound recording 
rights. 

(iii) In the case of music bundles, 
by— 

(A) Allocating the payable royalty 
pool determined in step 2 of paragraph 
(b)(2) of this section to separate pools 
for each type of product configuration 
included in the music bundle (e.g., CD, 
permanent digital download, ringtone) 
in accordance with the ratios that the 
standalone published prices of the 
products that are included in the music 
bundle bear to each other; provided 
that, if there is no such standalone 
published price for such a product, then 
the average standalone published price 
for end users for the most closely com-
parable product in the U.S. shall be 
used or, if more than one such com-
parable exists, the average of such 
standalone prices for such comparables 
shall be used; and 

(B) Allocating the product configura-
tion pools determined in paragraph 
(b)(3)(iii)(A) of this section to indi-
vidual musical works by dividing each 
such pool by the total number of sound 
recordings of musical works included 

in products of that configuration in the 
music bundle. 

(c) Overtime adjustment. For purposes 
of the calculations in step 3 of para-
graph (b)(3)(i) of this section only, for 
sound recordings of musical works with 
a playing time of over 5 minutes, ad-
just the number of plays as follows: 

(1) 5:01 to 6:00 minutes—Each play = 
1.2 plays 

(2) 6:01 to 7:00 minutes—Each play = 
1.4 plays 

(3) 7:01 to 8:00 minutes—Each play = 
1.6 plays 

(4) 8:01 to 9:00 minutes—Each play = 
1.8 plays 

(5) 9:01 to 10:00 minutes—Each play = 
2.0 plays 

(6) For playing times of greater than 
10 minutes, continue to add .2 plays for 
each additional minute or fraction 
thereof. 

§ 385.23 Royalty rates and subscriber- 
based royalty floors for specific 
types of services. 

(a) In general. The following royalty 
rates and subscriber-based royalty 
floors shall apply to the following 
types of licensed subpart C activity, as 
defined in § 385.21: 

(1) Mixed service bundle. In the case of 
a mixed service bundle, the percentage 
of subpart C service revenue, as defined 
in § 385.21, applicable in step 1 of 
§ 385.22(b)(1)(i) is 11.35%. The minimum 
for use in step 1 of § 385.22(b)(1)(ii) is the 
appropriate subminimum as described 
in paragraph (b) of this section for the 
accounting period, where the all-in per-
centage applicable to § 385.23(b)(1) is 
17.36%, and the sound recording-only 
percentage applicable to § 385.23(b)(2) is 
21%. 

(2) Music bundle. In the case of a 
music bundle, the percentage of sub-
part C service revenue, as defined in 
§ 385.21, applicable in step 1 of 
§ 385.22(b)(1)(i) is 11.35%. The minimum 
for use in step 1 of § 385.22(b)(1)(ii) is the 
appropriate subminimum as described 
in paragraph (b) of this section for the 
accounting period, where the all-in per-
centage applicable to § 385.23(b)(1) and 
(3) is 17.36%, and the sound recording- 
only percentage applicable to 
§ 385.23(b)(2) is 21%. 
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(3) Limited offering. In the case of a 
limited offering, the percentage of sub-
part C service revenue, as defined in 
§ 385.21, applicable in step 1 of 
§ 385.22(b)(1)(i) is 10.5%. The minimum 
for use in step 1 of § 385.22(b)(1)(ii) is the 
greater of— 

(i) The appropriate subminimum as 
described in paragraph (b) of this sec-
tion for the accounting period, where 
the all-in percentage applicable to 
§ 385.23(b)(1) is 17.36%, and the sound re-
cording-only percentage applicable to 
§ 385.23(b)(2) is 21%; and 

(ii) The aggregate amount of 18 cents 
per subscriber per month. 

(4) Paid locker service. In the case of a 
paid locker service, the percentage of 
subpart C service revenue, as defined in 
§ 385.21, applicable in step 1 of 
§ 385.22(b)(1)(i) is 12%. The minimum for 
use in step 1 of § 385.22(b)(1)(ii) is the 
greater of— 

(i) The appropriate subminimum as 
described in paragraph (b) of this sec-
tion for the accounting period, where 
the all-in percentage applicable to 
§ 385.23(b)(1) is 17.11%, and the sound re-
cording-only percentage applicable to 
§ 385.23(b)(2) is 20.65%; and 

(ii) The aggregate amount of 17 cents 
per subscriber per month. 

(5) Purchased content locker service. In 
the case of a purchased content locker 
service, the percentage of subpart C 
service revenue, as defined in § 385.21, 
applicable in step 1 of § 385.22(b)(1)(i) is 
12%. For the avoidance of doubt, para-
graph (1)(i) of the definition of ‘‘Sub-
part C service revenue,’’ as defined in 
§ 385.21, shall not apply. The minimum 
for use in step 1 in § 385.22(b)(1)(ii) is 
the appropriate subminimum as de-
scribed in paragraph (b) of this section 
for the accounting period, where the 
all-in percentage applicable to 
§ 385.23(b)(1) is 18%, and the sound re-
cording-only percentage applicable to 
§ 385.23(b)(2) is 22%, except that for pur-
poses of paragraph (b) of this section 
the applicable consideration expensed 
by the service for the relevant rights 
shall consist only of applicable consid-
eration expensed by the service, if any, 
that is incremental to the applicable 
consideration expensed for the rights 
to make the relevant permanent dig-
ital downloads and ringtones. 

(b) Computation of subminima. For 
purposes of paragraph (a) of this sec-
tion, the subminimum for an account-
ing period is the aggregate of the fol-
lowing with respect to all sound re-
cordings of musical works used in the 
relevant subpart C offering, as defined 
in § 385.21, of the service provider dur-
ing the accounting period— 

(1) Except as provided in paragraph 
(b)(3) of this section, in cases in which 
the record company is the licensee 
under 17 U.S.C. 115 and the record com-
pany has granted the rights to engage 
in licensed subpart C activity, as de-
fined in § 385.21, with respect to a sound 
recording through the third-party serv-
ice together with the right to repro-
duce and distribute the musical work 
embodied therein, the appropriate all- 
in percentage from paragraph (a) of 
this section of the total amount ex-
pensed by the service provider or any 
of its affiliates in accordance with 
GAAP for such rights for the account-
ing period, which amount shall equal 
the applicable consideration for such 
rights at the time such applicable con-
sideration is properly recognized as an 
expense under GAAP. 

(2) In cases in which the record com-
pany is not the licensee under 17 U.S.C. 
115 and the record company has grant-
ed the rights to engage in licensed sub-
part C activity, as defined in § 385.21, 
with respect to a sound recording 
through the third-party service with-
out the right to reproduce and dis-
tribute the musical work embodied 
therein, the appropriate sound record-
ing-only percentage from paragraph (a) 
of this section of the total amount ex-
pensed by the service provider or any 
of its affiliates in accordance with 
GAAP for such rights for the account-
ing period, which amount shall equal 
the applicable consideration for such 
rights at the time such applicable con-
sideration is properly recognized as an 
expense under GAAP. 

(3) In the case of a music bundle con-
taining a physical phonorecord, where 
the music bundle is distributed by a 
record company for resale and the 
record company is the compulsory li-
censee, the appropriate all-in percent-
age from paragraph (a) of this section 
of the record company’s total whole-
sale revenue from the music bundle in 
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accordance with GAAP for the ac-
counting period, which amount shall 
equal the applicable consideration for 
such music bundle at the time such ap-
plicable consideration is properly rec-
ognized as revenue under GAAP, sub-
ject to the provisions of § 201.19 of this 
title concerning the times at which dis-
tribution and revenue recognition are 
deemed to occur. 

(4) If a record company providing 
sound recording rights to the service 
provider for a licensed subpart C activ-
ity, as defined in § 385.21— 

(i) Recognizes revenue (in accordance 
with GAAP, and including for the 
avoidance of doubt all applicable con-
sideration with respect to such rights 
for the accounting period, regardless of 
the form or timing of payment) from a 
person or entity other than the service 
provider providing the licensed subpart 
C activity, as defined in § 385.21, and its 
affiliates, and 

(ii) Such revenue is received, in the 
context of the transactions involved, as 
applicable consideration for such 
rights, 

(iii) Then such revenue shall be added 
to the amounts expensed by the service 
provider solely for purposes of para-
graph (b)(1) or (2) of this section, as ap-
plicable, if not already included in such 
expensed amounts. Where the service 
provider is the licensee, if the service 
provider provides the record company 
all information necessary for the 
record company to determine whether 
additional royalties are payable by the 
service provider hereunder as a result 
of revenue recognized from a person or 
entity other than the service provider 
as described in the immediately pre-
ceding sentence, then the record com-
pany shall provide such further infor-
mation as necessary for the service 
provider to calculate the additional 
royalties and indemnify the service 
provider for such additional royalties. 
The sole obligation of the record com-
pany shall be to pay the licensee such 
additional royalties if actually payable 
as royalties hereunder; provided, how-
ever, that this shall not affect any oth-
erwise existing right or remedy of the 
copyright owner nor diminish the li-
censee’s obligations to the copyright 
owner. 

(c) Computation of subscriber-based 
royalty rates. For purposes of para-
graphs (a)(3) and (4) of this section, to 
determine the subscriber-based min-
imum applicable to any particular sub-
part C offering, as defined in § 385.21, 
the total number of subscriber-months 
for the accounting period shall be cal-
culated, taking into account all end 
users who were subscribers for com-
plete calendar months, prorating in the 
case of end users who were subscribers 
for only part of a calendar month, and 
deducting on a prorated basis for end 
users covered by a free trial period sub-
ject to the free trial royalty rate as de-
scribed in § 385.24. The product of the 
total number of subscriber-months for 
the accounting period and the specified 
number of cents per subscriber shall be 
used as the subscriber-based compo-
nent of the minimum for the account-
ing period. 

§ 385.24 Free trial periods. 
(a) General provisions. This section es-

tablishes a royalty rate of zero in the 
case of certain free trial periods for 
mixed service bundles, paid locker 
services and limited offerings under a 
license pursuant to 17 U.S.C. 115. Sub-
ject to the requirements of 17 U.S.C. 
115 and the additional provisions of 
paragraphs (b) through (e) of this sec-
tion, the free trial royalty rate shall 
apply to a musical work when a record 
company transmits or authorizes the 
transmission, as part of a mixed serv-
ice bundle, paid locker service or lim-
ited offering, of a sound recording that 
embodies such musical work, only if— 

(1) The primary purpose of the record 
company in providing or authorizing 
the free trial period is to promote the 
applicable subpart C offering, as de-
fined in § 385.21; 

(2) No applicable consideration for 
making or authorizing the trans-
missions is received by the record com-
pany, or any other person or entity 
acting on behalf of or in lieu of the 
record company, except for in-kind 
promotional consideration used to pro-
mote the sale or paid use of sound re-
cordings or audiovisual works embody-
ing musical works or the paid use of 
music services through which sound re-
cordings or audiovisual works embody-
ing musical works are available; 
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(3) The free trial period does not ex-
ceed 30 consecutive days per subscriber 
per two-year period; 

(4) In connection with authorizing 
the transmissions, the record company 
has obtained from the service provider 
it authorizes a written representation 
that— 

(i) The service provider agrees to 
maintain for a period of no less than 5 
years from the end of each relevant ac-
counting period complete and accurate 
records of the relevant authorization, 
and identifying each sound recording of 
a musical work made available through 
the free trial period, the licensed sub-
part C activity, as defined in § 385.21, 
involved, and the number of plays or 
downloads, as applicable, of such re-
cording; 

(ii) The service is in all material re-
spects operating with appropriate li-
cense authority with respect to the 
musical works it is using; and 

(iii) The representation is signed by a 
person authorized to make the rep-
resentation on behalf of the service 
provider; 

(5) Upon receipt by the record com-
pany of written notice from the copy-
right owner of a musical work or agent 
of the copyright owner stating in good 
faith that a particular service is in a 
material manner operating without ap-
propriate license authority from such 
copyright owner, the record company 
shall within 5 business days withdraw 
by written notice its authorization of 
such uses of such copyright owner’s 
musical works under the free trial roy-
alty rate by that service; 

(6) The free trial period is offered free 
of any charge to the end user; and 

(7) End users are periodically offered 
an opportunity to subscribe to the 
service during such free trial period. 

(b) Recordkeeping by record companies. 
To rely upon the free trial royalty rate 
for a free trial period, a record com-
pany making or authorizing the free 
trial period shall keep complete and 
accurate contemporaneous written 
records of the contractual terms that 
bear upon the free trial period; and fur-
ther provided that, if the record com-
pany itself is conducting the free trial 
period, it shall also maintain any addi-
tional records described in paragraph 
(a)(4)(i) of this section. The records re-

quired by this paragraph (b) shall be 
maintained for no less time than the 
record company maintains records of 
usage of royalty-bearing uses involving 
the same type of licensed subpart C ac-
tivity, as defined in § 385.21, in the ordi-
nary course of business, but in no event 
for less than 5 years from the conclu-
sion of the licensed subpart C activity, 
as defined in § 385.21, to which they per-
tain. If the copyright owner of a musi-
cal work or its agent requests a copy of 
the information to be maintained 
under this paragraph (b) with respect 
to a specific free trial period, the 
record company shall provide complete 
and accurate documentation within 10 
business days, except for any informa-
tion required under paragraph (a)(4)(i) 
of this section, which shall be provided 
within 20 business days, and provided 
that if the copyright owner or agent re-
quests information concerning a large 
volume of free trial periods or sound 
recordings, the record company shall 
have a reasonable time, in view of the 
amount of information requested, to 
respond to any request of such copy-
right owner or agent. If the record 
company does not provide required in-
formation within the required time, 
and upon receipt of written notice cit-
ing such failure does not provide such 
information within a further 10 busi-
ness days, the uses will be considered 
not to be subject to the free trial roy-
alty rate and the record company (but 
not any third-party service it has au-
thorized) shall be liable for any pay-
ment due for such uses; provided, how-
ever, that all rights and remedies of 
the copyright owner with respect to 
unauthorized uses shall be preserved. 

(c) Recordkeeping by services. If the 
copyright owner of a musical work or 
its agent requests a copy of the infor-
mation to be maintained under para-
graph (a)(4)(i) of this section by a serv-
ice authorized by a record company 
with respect to a specific promotion, 
the service provider shall provide com-
plete and accurate documentation 
within 20 business days, provided that 
if the copyright owner or agent re-
quests information concerning a large 
volume of free trial periods or sound 
recordings, the service provider shall 
have a reasonable time, in view of the 
amount of information requested, to 
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respond to any request of such copy-
right owner or agent. If the service pro-
vider does not provide required infor-
mation within the required time, and 
upon receipt of written notice citing 
such failure does not provide such in-
formation within a further 10 business 
days, the uses will be considered not to 
be subject to the free trial royalty rate 
and the service provider (but not the 
record company) will be liable for any 
payment due for such uses; provided, 
however, that all rights and remedies 
of the copyright owner with respect to 
unauthorized uses shall be preserved. 

(d) Interpretation. The free trial roy-
alty rate is exclusively for audio-only 
licensed subpart C activity, as defined 
in § 385.21, involving musical works sub-
ject to licensing under 17 U.S.C. 115. 
The free trial royalty rate does not 
apply to any other use under 17 U.S.C. 
115; nor does it apply to public perform-
ances, audiovisual works, lyrics or 
other uses outside the scope of 17 
U.S.C. 115. Without limitation, uses 
subject to licensing under 17 U.S.C. 115 
that do not qualify for the free trial 
royalty rate (including without limita-
tion licensed subpart C activity, as de-
fined in § 385.21, beyond the time limi-
tations applicable to the free trial roy-
alty rate) require payment of applica-
ble royalties. This section is based on 
an understanding of industry practices 
and market conditions at the time of 
its development, among other things. 
The terms of this section shall be sub-
ject to de novo review and consider-
ation (or elimination altogether) in fu-
ture proceedings before the Copyright 
Royalty Judges. Nothing in this sec-
tion shall be interpreted or construed 
in such a manner as to nullify or di-
minish any limitation, requirement or 
obligation of 17 U.S.C. 115 or other pro-
tection for musical works afforded by 
the Copyright Act, 17 U.S.C. 101, et seq. 

§ 385.25 Reproduction and distribution 
rights covered. 

A compulsory license under 17 U.S.C. 
115 extends to all reproduction and dis-
tribution rights that may be necessary 
for the provision of the licensed sub-
part C activity, as defined in § 385.21, 
solely for the purpose of providing such 
licensed subpart C activity, as defined 
in § 385.21 (and no other purpose). 

§ 385.26 Effect of rates. 
In any future proceedings under 17 

U.S.C. 115(c)(3)(C) and (D), the royalty 
rates payable for a compulsory license 
shall be established de novo. 

PART 386—ADJUSTMENT OF ROY-
ALTY FEES FOR SECONDARY 
TRANSMISSIONS BY SATELLITE 
CARRIERS 

Sec. 
386.1 General. 
386.2 Royalty fee for secondary trans-

mission by satellite carriers. 

AUTHORITY: 17 U.S.C. 119(c), 801(b)(1). 

SOURCE: 75 FR 53198, Aug. 31, 2010, unless 
otherwise noted. 

§ 386.1 General. 
This part 386 adjusts the rates of roy-

alties payable under the statutory li-
cense for the secondary transmission of 
broadcast stations under 17 U.S.C. 119. 

§ 386.2 Royalty fee for secondary 
transmission by satellite carriers. 

(a) General. (1) For purposes of this 
section, Per subscriber per month shall 
mean for each subscriber subscribing to 
the station in question (or to a package 
including such station) on the last day 
of a given month. 

(2) In the case of a station engaged in 
digital multicasting, the rates set forth 
in paragraph (b) of this section shall 
apply to each digital stream that a sat-
ellite carrier or distributor retransmits 
pursuant to 17 U.S.C. 119, provided how-
ever that no additional royalty shall be 
paid for the carriage of any material 
related to the programming on such 
stream. 

(b) Rates—(1) Private home viewing. 
The rates applicable to Satellite Car-
riers’ carriage of each broadcast signal 
for private home viewing shall be as 
follows: 

(i) 2010: 25 cents per subscriber per 
month (for each month of 2010); 

(ii) 2011: 25 cents per subscriber per 
month; 

(iii) 2012: 26 cents per subscriber per 
month; 

(iv) 2013: 27 cents per subscriber per 
month; 

(v) 2014: 27 cents per subscriber per 
month. 
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(2) Viewing in commercial establish-
ments. The rates applicable to Satellite 
Carriers’ carriage of each broadcast 
signal for viewing in commercial estab-
lishments shall be as follows: 

(i) 2010: 50 cents per subscriber per 
month (for each month of 2010); 

(ii) 2011: 51 cents per subscriber per 
month; 

(iii) 2012: 53 cents per subscriber per 
month; 

(iv) 2013: 54 cents per subscriber per 
month; 

(v) 2014: 55 cents per subscriber per 
month. 

[75 FR 53198, Aug. 31, 2010, as amended at 75 
FR 75624, Dec. 6, 2010; 76 FR 74704, Dec. 1, 
2011; 77 FR 70374, Nov. 26, 2012; 78 FR 71502, 
Nov. 29, 2013] 

PARTS 387–399 [RESERVED] 
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